Attachment A

The Leased Premises

Upon exercising the option and prior to lease effective date, Conti to provide and Cadastral to
approve full survey including legal description.






GEOD corpoRraTiON -

AERIAL MAPPING - LAND SURVEYING - UTILITY MARKOUTS
A CERTIFIED SMALL BUSINESS ENTERPRISE

Legal Description

Proposed Lease Area

Portion of Tax Lot 28 in Block 69

Borough of Tinton Falls, Monmouth County, New Jersey

Commencing at a point along the easterly line of Lot 1 Block 157 (A.K.A. Contrail
C.R.R) of New Jersey Southern Branch). Said point know as Unit No. 5 comer No. 6 as
shown on plan entitled “Department of Navy Bureau of Yards and Docks U.S. Naval
Ammunition Depot, Earle, New Jersey Activity code 1514-0240 Management Buweps
Real Estate Summary Map, Unit Nos 3 and 5." Said point also being North 77 degrees
03 minutes 00 seconds East 81.84 feet from a point along the westerly line of said Lot 1
Block 157 at the division line between Lot 1, Block 121.01 and Lot 21, Block 106.07
known as Unit No. 5§ Corner No. 5 as shown on said plan previously mentioned,
traveling North 77 degrees 03 minutes 00 Seconds East a distance of 316.95' being the
common comer between Stavola Asphalt Company Inc. and Naval Weapons Station
Earle Tax Lot 1 Block 121.03line between to the true point and place of beginning;
running thence;

1) North 77 Degrees 03 Minutes 00 Seconds East for a distance of 382.00
feet to concrete monument No. 7 on Unit No. 5, thence;

2) South 59 Degrees 57 Minutes 00 Seconds East for a distance of 3345.09
feet being partially the southerly right of way of Hamilton Road and
crossing concrete monument No. 8 distant 1063.46" from a point, thence;

3) South 59 Degrees 57 Minutes 00 Seconds East for a distance of 607.50
feet to the beginning of a twenty 20’ Roadway Easement to the Brought of
New Shrewsbury for Hamilton Road, thence;

4) South 30 Degrees 03 Minutes 00 Seconds West for a distance of 20.00
feet along said roadway easement to the Brought of New Shrewsbury to a
point, thence;

5) South 59 Degrees 57 Minutes 00 Seconds East for a distance of 386.50
feet along the same to a point, thence;

6) North 30 Degrees 03 Minutes 00 Seconds East for a distance of 20.00
feet along the same to a point being the original southerly right of way of
Hamilton Terrace, thence;
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South 59 Degrees 57 Minutes 00 Seconds East crossing over concrete
monument No. 8 at a distance of 1287.62 feet, and continuing for a total
distance of 2351.09 feet to a point, partially along southerly right of way of
Hamilton Road, thence;

South 24 Degrees 54 Minutes 26 Seconds West for a distance of 1781.24
feet crossing lands of the Department of Navy NOS. 5 and 6 to a point,
thence;

North 60 Degrees 21 Minutes 35 Seconds West for a distance of 2099.55
feet crossing said lands of the Department of the Navy to a point, thence,

North 78 Degrees 53 Minutes 30 Seconds West for a distance of 1919.73
feet crossing the same to a point, thence;

North 60 Degrees 03 Minutes 30 Seconds West for a distance of 77.00
feet crossing the same to a point along the southerly right of way of
Central Railroad of New Jersey, thence;

North 29 Degrees 56 Minutes 30 Seconds East for a distance of 1292.51
feet along said southerly right of way of Central Railroad of New Jersey to
a point, thence;

North 07 Degrees 03 Minutes 30 Seconds West for a distance of 33.23
feet along the same to a point, thence;

North 29 Degrees 56 Minutes 30 Seconds East for a distance of 389.14
feet along the same to a point, thence;

South 62 Degrees 28 Minutes 21 Seconds East for a distance of 294.28
feet along the common line between The Stavola Asphalt Company and
the Department of the Navy to a point, thence;

North 15 Degrees 57 Minutes 41 Seconds East for a distance of 235.20
feet along said common line between The Stavola Asphalt Company and
the Department of the Navy to a point, thence;

North 28 Degrees 31 Minutes 54 Seconds East a distance of 202.71 feet
along the same to the point and PLACE OF BEGINNING;

Containing 7,419,465 square feet (170.327 Acres) of land more or less.
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The above described land being a portion of Tax Lot 28 in Block 69, NOS. 5§ and 6
Parent Track Unit 5 United States Navel Ammunition Depot, Monmouth County, NJ
Declaration of Taking USA (Dept. Of the Navy) V Heirs of Henry Babington, et al Civil
No. M814A Dec. 18, 1944; These lines are subject to a Roadway easement with the
Borough of New Shrewsbury (Second course), Jersey Central Power and Light Power
Transmission Line Easement (Tenth, Eleventh, & Twelfth courses) and subject to
change based upon NAVFAC review and required offset regulations.
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Attachment B: Renewable Energy Generation Project Technical Information
26MW DC Solar PV system for export to the grid

Lessee shall design, build, own, and operate solar photovoltaic facility with an approximate size of
26MW(dc (the “Project”) located on NWS Earle property. The In-Kind Project shall be built as a “grid-
tied” system, where power will be delivered to the PJM grid through interconnection facilities that are
constructed on NWS Earle property. A preliminary layout of the Project and the interconnection facilities
can be found in [Figurel]. The actual size of the Project is subject to change during the period of
development and design.

All power produced by the Project shall be delivered to the PJM Grid and none shall be delivered to the
Government.

The Project shall be approximately a 26MWdc solar PV system, and shall use high quality equipment
that is rated for outdoor and long-term use. The entire Project shall be located on Sites 5/6 at NWS
S ; ; : s . iy
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Figure 1
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Environmental Condition of Property (ECP) Checklist Page 1 0f 6

itle: INaval Weapons Station Earle Solar Field ’
Installation: INaval Weapons Station Earle |

Parcel/Site Location and |Parcel is located in the Mainside portion of the Installation, more specifically in Unit 5 as shown in

Description: the Installation Real Estate Summary Map. Combined Site 5 and 6 is located west of the Conrail Rail
Road Right of Way and north of the AA barricades.

Proposed Real Estate Outgrant of approximately 163 acres of Navy property to Non-Navy entity for the construction of
Action Description: approximately 20 megawatt photo-voltaic array and supporting infrastructure under the SECNAV

REPO program

Site Summary Information

Part 1. Information regarding site uses and any hazardous materials, contamination, or conditions. All available and pertinent
files, records, reports and aerial photographs were reviewed and, where necessary. a site inspection and/or personal interviews were
conducted to document the environmental conditions of the property to support the proposed real estate action. A summary of the
conditions, sources of information (including location), and any required use restrictions is provided for each environmental
condition.

A. Parcel/Site Uses:

Prior Uses: IMiIitary Operations US Army from 1947 to 1991 I
Current Uses: |Vaca nt ]
Future Uses: [Potential Solar Field ]

C. Hazardous Materials Use: [No ‘

Hazardous Materials Storage: lNo |

Type of HM: I J

Type of Use and/or Storage:

Source of information:
==

Restrictions or Land Use Controls: h\lo |

If yes, please identify and explain in detail in Section 2 below.

D. Treatment, Storage, Disposal of Hazardous Waste: [E J

Source of information: [ |

Restrictions or Land Use Controls: INo |
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Environmental Condition of Property (ECP) Checklist

If yes, please identify and explain in detail in Section 2 below.

Page 2 of 6

E. Underground Storage Tanks: |No

UST No. Gals.

Source of information:

A Review of the Existing Conditions at the Wayside Area was prepared by the Northern Division of
the Naval Facilities Command in February 1999

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

F. Above-Ground Storage Tanks:|No

AST No. Gals.

Source of information:

A Review of the Existing Conditions at the Wayside Area was prepared by the Northern Division of
the Naval Facilities Command in February 1999

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

G. Presence of Polychlorinated Biphenyl's (PCB's):  (Unknown

removed from the site.

A Review of the Existing Conditions at the Wayside Area was prepared by the Northern Division of
Source of information: the Naval Facilities Command in February 1999 indicated most PCB containing transformers

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

H. Asbestos: lNo

If yes: |

Source of information: |

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

I. Lead Paint: INO

Source of information:

Restrictions or Land Use Controls: iNo

If yes, please identify and explain in detail in Section 2 below.

J. Radon: |No

Source of information: |

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

Revised July 2014
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Environmental Condition of Property (ECP) Checklist

Page 3 of 6

K. Radiological Materials: [No

oure information:

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

L. Solid/Bio-Hazardous Waste: lﬂo

Source of information:

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

™

N. Threatened or Endangered Species: l Unknown

Source of information:

Restrictions or Land Use Controls: [No

If yes, please identify and explain in detail in Section 2 below.

O. Natural or Cultural Resources: Yes

Source of information: EA DOPAA, November, 2014

Restrictions or Land Use Controls: |Yes

If yes, please identify and explain in detail in Section 2 below.

P. Use of Adjacent Property:

Current Use: [Commercial/lndustrial

Past Use: |Commercial/lndustrial

Restrictions or Land Use Controls:

If yes, please identify and explain in detail in Section 2 below.

Q. Has the site had any Notices of Violation? No

If yes. please explain: I

Source of information:

Restrictions or Land Use Controls:

Revised July 2014
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Environmental Condition of Property (ECP) Checklist Page 4 of 6

If yes, please identify and explain in detail in Section 2 below.

R. Additional information or comments regarding questions shown above (atfach sheet(s) if additional room is needed):

1) A Review of the Existing Conditions at the Wayside Area was prepared by the Northern Division of the Naval Facilities
Command in February 1999 that identifies areas of concern and historical uses of the area. This report has been previously
submitted.

2) Environmental Assessment for Construction and Operation of a Solar Photovoltaic System at Naval Weapons Station Earle,
New Jersey (EA DOPAA) November, 2014 is referenced and utilized for the ECP Checklist aspects.

Source of information:

Restrictions or Land Use Controls: |[No

If yes, please identify and explain in detail in Section 2 below.

Part 2. List of Restrictions or Land Use Controls (if any) required for Real Estate Action:

Sections E & F: Several USTs and ASTs were removed from the site around 1992. Fuel oil contaminated soil was removed as part
of the tank closures. Elevated levels of hydrocarbons found in surface soil adjacent to one removed AST, below New Jersey
clean up standards.

Section B: Lead and Copper in surface soil on the embankment of the Pistol Range.

Section G: Most PCB containing transformers removed from the site.

Section M:

The design will meet Navy regulations NAVSEA OP-5, Volume 1,

Seventh Revision.

Restrictions or Land Use Controls: The contractor will be required to construct fencing around the area to be developed in
order to eliminate access from the site onto Navy property. A gate will be required on the Navy side for access by Navy fire or
security vehicles/personnel. The contractor will establish access to the site from public roadways. Until such time that the fence
is installed, the owner of the solar PV facilities at Combined Site 5 & 6 will be required to coordinate work with the NWS Earle
Safety Officer prior to accessing the site. All contractors and maintenance workers must follow explosives safety requirements,
such as no smoking, no cell phone use, obtaining permits for hot works, etc. while at the site. Wireless transmitters will not be
permitted to monitor or control the solar power being generated. The owner of the equipment will submit a letter of to the
Navy stating they accept the risk for potential damage to equipment and power disruption in the event of an explosive
accident.

Section N: Source of information: The northern long-eared bat (NLEB) was listed by the U. S. Fish and Wildlife Service as a
threatened species under the Endangered Species Act (ESA) on April 2, 2015 with the listing becoming effective May 4, 2015. A
habitat assessment of Combined Site 5 and 6 conducted in December 2014 identified potential habitat for summer roosting
NLEB.

Field wetland delineations conducted in December 2014 identified wetlands at the site, which will have to be taken into
consideration for any development of the site. However, no restrictions or land use controls are anticipated at this time.

Section O: Source of information: N o
Dymaxion Deployment Units, individually eligible for listing in the New Jersey and National Registers of Historic Places, are
located within this site and must be transferred to the InfoAge Science History Museum at Camp Evans National Historic
Landmark District in accordance with the letter from the Deputy State 4 Historic Preservation Officer dated August 20, 2014.

Tree clearing will be necessary, and some wetlands and archaeologically-sensitive areas may exist within the forested portion of
the combined site.
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Environmental Condition of Property (ECP) Checklist Page 6 of 6

3. Signature:

Based on the records reviews, site inspections, and interviews conducted for the proposed real estate action, the
environmental conditions of the property are as stated in this document and this property is suitable for outgrant or
transfer with the inclusion of the restrictions or Land Use Controls (if any) identified above.

ECP Checklist Preparer:

Print Name Date

PWD Environmental:

Signature Title

May 18,2015

Print Name Date

Environmental Professional (EBL(EV3)):

NAVFAC MidAtlantic ER Mgr
Signature Title
Print Name Date

Real Estate Professional:
The real estate professional(s) acknowledge these restrictions or Land Use Controls (if any) identified above and will
ensure they are made apart of the outgrant document.

REALTY SPECIALIST NAVFAC MIDLANT NEIPT AM14
Signature Title
Print Name Date

Property Owner (Activity or Region):
The property Owner (Activity or Region) acknowledges and accepts the foregoing statement of environmental conditions
and the restrictions or Land Use Controls (if any) that will be required for this real estate outgrant..

Public Works Officer
Signature Title
Print Name Date

Revised July 2014 NAVFAC MID-ATLANTIC



Environmental Condition of Property (ECP) Checklist Page 1 of 5
Litle: |Naval Weapons Station (NWS) Earle Solar Site 4 I
Installation: INWS Earle ]
Parcel/Si ation and |Parcel is located in the Mainside portion of the Installation, more specifically in Unit 3 as shown in
Description: the Installation Real Estate Summary Map. Solar Site 4 is located on top of the former landfill area,

known as Installation Restoration (IR) Site 5, located just North of Esperance Road and West of the
Conrail line adjacent to the base substation.

Proposed Real Estate

-

Approximately 9.7 acres of Navy property will be developed for the construction of a 1.86 Megawatt
solar photovoltaic facility and supporting infrastructure under the SECNAV REPO program

condition.

Site Summary Information

Part 1. Information regarding site uses and any hazardous materials, contamination, or conditions. All available and pertinent
files, records, reports and aerial photographs were reviewed and, where necessary, a site inspection and/or personal interviews were
conducted to document the environmental conditions of the property to support the proposed real estate action. A summary of the
conditions, sources of information (including location), and any required use restrictions is provided for each environmental

A. Parcel/Site Uses:

This area was operated as a landfill and skeet range from 1968 to 1978. While in operation this site
received approximately 6,600 tons of mixed domestic and industrial wastes between 1968 and

S Finf "

Prior Uses: 1978. The wastes were placed in pits and covered with a sand and vegetated layer. A one-acre
portion of the site was previously used as a skeet shooting range. The landfill has since been closed
and capped and is referred to as IR Site 5.

Current Uses: |Vacant |

Future Uses: IPotential Solar Field J

B. Contaminants: IYes I

If yes, identify contaminant & media: l

IR Site 5, ER,N Program, December 2015 Final EA

Restrictions or Land Use Controls: IYes |

If yes, please identify and explain in detail in Section 2 below.

Type of HM:
e of I

C. Hazardous Materials Use:

[N ]

Hazardous Materials Storage: r l

[ |

December 2015 Final EA

Restrictions or Land Use Controls: |No |

If yes, please identify and explain in detail in Section 2 below.

S Finf -

Revised July 2014

D. Treatment, Storage, Disposal of Hazardous Waste: [No |

|December 2015 Final EA |
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Environmental Condition of Property (ECP) Checklist

Page 2 of 5

Restrictions or Land Use Controls: INO

If yes, please identify and explain in detail in Section 2 below.

E. Underground Storage Tanks: |No

UST No. Gals.

Source of information: December 2015 Final EA

Restrictions or Land Use Controls: [No

If yes, please identify and explain in detail in Section 2 below.

F. Above-Ground Storage Tanks:(No

AST No. Gals.

Source of information: December 2015 Final EA

Restrictions or Land Use Controls: [No

If yes, please identify and explain in detail in Section 2 below.

G. Presence of Polychlorinated Biphenyl's (PCB's): No

Source of information: December 2015 Final EA

Restrictions or Land Use Controls: [No

If yes, please identify and explain in detail in Section 2 below.

H. Asbestos: lﬁlo I
If yes: | I
0 infi ion: December 2015 Final EA

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

I. Lead Paint: |No

Source of information:; December 2015 Final EA

Restrictions or Land Use Controls: I&

If yes, please identify and explain in detail in Section 2 below.

J. Radon: lﬁo ]
Source of information: December 2015 Final EA

Restrictions or Land Use Controls: |No

If yes, please identify and explain in detail in Section 2 below.

K. Radiological Materials: |No

Revised July 2014
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Environmental Condition of Property (ECP) Checklist Page 3 of 5

Source of information: LDecember 2015 Final EA

Restrictions or Land Use Controls: INO

If yes, please identify and explain in detail in Section 2 below.

L. Solid/Bio-Hazardous Waste: [No |

Source of information: l[iecember 2015 Final EA '

Restrictions or Land Use Controls: {No

If yes, please identify and explain in detail in Section 2 below.

N. Threatened or Endangered Species: INO I

Source of information: PWD Earle Environmental Division Records —I

Restrictions or Land Use Controls: ‘ I

If yes, please identify and explain in detail in Section 2 below.

O. Natural or Cultural Resources: [Yes |

Source of information: PWD Earle Environmental Division Cultural Resources Reports I

Restrictions or Land Use Controls: |Yes l

If yes, please identify and explain in detail in Section 2 below.

P. Use of Adjacent Property:

Curterit s Vacant, Solar Site 4 is within the Mainside parcel of NWS Earle ||| | [ NN
: i The site is surrounded primarily by wetlands and deciduous forest.

Site 4 is within the Mainside parcel of NWS Earle ||| | NN

Teges
RagtLlse: The site is surrounded primarily by wetlands and deciduous forest.

Source of information: December 2015 Final EA 7 j

Restrictions or Land Use Controls: |Yes I

If yes, please identify and explain in detail in Section 2 below.

Q. Has the site had any Notices of Violation? No |
If ves, please explain: L I
Source of information: December 2015 Final EA ]

Restrictions or Land Use Controls: INO
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Environmental Condition of Property (ECP) Checklist Page 4 of 5

If yes, please identify and explain in detail in Section 2 below.

R. Additional information or comments regarding questions shown above (atftach sheet(s) if additional room is needed):

Source of information: |

Restrictions or Land Use Controls: '

If yes, please identify and explain in detail in Section 2 below.

Part 2. List of Restrictions or Land Use Controls (if any) required for Real Estate Action:

Sections A &B:

1) There are monitoring wells located on and around IR Site 5 landfill cap that need to be maintained. Groundwater is sampled
biannually and will be for the foreseeable future. Inspection of the groundwater wells, gas vents (located on landfill cap) and
cap integrity are conducted annually. Cap must be mowed annually.

2) Land use controls include a notation in base master plan designed to prohibit digging into or disturbing the cover system or
contents of the landfill, residential development at the site, or use of groundwater from beneath the site,

other than for environmental monitoring and testing, without Navy approval.

3) IR Site 5 contains an engineered cover similar to the cover at IR Site 13. It is a low permeability cover that includes a gas
management system and would have weight restrictions similar to IR Site 13. Any designs required to protect IR Site 13 would
be needed at IR Site 5.

4) Wetlands are present within Solar Site 4 and around the perimeter of IR Site 5 (see Final EA December 2015 Fig 3.8-4).

5) Item 2 above lists the restrictions. Navy in coordination with the Solar contractor would need to work with regulators prior to
initiating any activities on the landfill cap. Access to wells and vents shouldn't be an issue if solar arrays are installed. Annual
mowing would be more difficult and Navy POC/Solar Contractor need to use installation techniques that will maintain cap
integrity. Navy requires monitoring cap subsidence annually and have not documented any issues. Solar Contractor will be
required to design the solar array to allow the added weight of the array and differential settling issues. Potential direct impacts
if Solar footings/foundations and electrical conduits are installed at water depth.

Section O:
At Site 4, vegetative screening and fencing with mesh panels will need to be utilized to screen the visual affects to the Earle

historic district in accordance with State Historic Preservation Officer (SHPO) consultations.

Wetlands are present within Solar Site 4 and around the perimeter of IR Site 5 (see Final EA December 2015 Fig 3.8-4). Solar Site
4 is located on IR Site 5, which is an earth-covered (with sand and soil) and vegetated 9.7-acre landfill. One 0.4-acre wetland
encompasses 4 percent of Site 4 that extends beyond the boundaries of the site (Final EA Section 3.9).

.
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3. Signature:

Based on the records reviews, site inspections, and interviews conducted for the proposed real estate action, the
environmental conditions of the property are as stated in this document and this property is suitable for outgrant or
transfer with the inclusion of the restrictions or Land Use Controls (if any) identified above.

ECP Checklist Preparer:

- Name |

PWD Environmental:

—

Signature Title

—— o e

Print Name Date

Date

II

Environmental Professional (EBL(EV3)):

Signature Title

h Feb 25,2016

Print Name Date

Real Estate Professional:
The real estate professional(s) acknowledge these restrictions or Land Use Controls (if any) identified above and will
ensure they are made apart of the outgrant document.

Signature Title

Print Name Date

Property Owner (Activity or Region):
The property Owner (Activity or Region) acknowledges and accepts the foregoing statement of environmental conditions
and the restrictions or Land Use Controls (if any) that will be required for this real estate outgrant..

T e, f— .

Signature Title

— var 21, 2016

Print Name Date

Revised July 2014 NAVFAC MID-ATLANTIC
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Rent Schedule: NWS Earle
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UNITED STATES ENVIRONMERTAL PROTECTION AGENCY
REGION 17T
AND THE
UNITED STATZS DEPARTMENT OF THE NAVY

IN THE MATTER OF:

FEDERAL FACILITY
AGREEMENT UNDER
CERCLA SECTION 120

The U.S. DEPARTMENT
OF THE NAVY

NAVAL WEAPONS STATION EARLE
Colt's Neck, New Jersey Administrative Docket Number:

II-CERCLA-FFA-00103

Based on the information available to the Parties on the
effective date of this FEDERAL FACILITY AGREEMENT ("the
Agreement"), and without trizl or adjudication of any issues of

fact or law, the Parties acree as follows:

EESLOSURE()

Fwver: (1)
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s
Purposex*
1.1 The general purposes of this Agreement are to:

(a) Ensu*e that the environmental impacts associated
with past and present activities at the Site are thoroughly
investigated and appreorriate remedial action taXen as necessary
to protect the public health, welfare and the environment;

(b) Estaklish a procedural framework and schedule for
developing, implexenting and monitoring appropriate response
actions at the Site in accordance with CERCLA, the NCP, Superfund
guidance and policy, RCRA, RCRA guidance and peclicy; and,

(c) Facilitate cooperation, exchange cf information and
participation of the Parties in such actions.

1.2 Specifically, the purpcses of this Agreement are to:

(2) Identify remedial alternatives for Operable Units
which are appropriste at the Site prior to the irplementation of
final remedial action(s) feor the Site. The rermedial alternatives
shall be identified and propossd to the Parties as early as
possible prior to formal propcsal of remedial action(s) for
Operable Units to USEP2 pursuznt to CERCLA and applicable State
law. This process is designed to promote cooperation among the
Parties in identifying remedial alternatives for Operable Units
prior to selection of final rexedial action(s):

(b) Establish requirements for the performance of a RI
to determine fully the nature and extent of the threat to the
public health or welfare or the environment causad by the release
and threatened release c¢f hazardcus substances, pollutants or
contaminants at the Site and to establish reguirements for the
performance of a FS fcr the Site to identify, evaluate, and
select alternatives for the apprcpriate remedial action(s) teo
prevent, mitigate, cr aktate the release or threztened release of
hazardous substances, pcllutants or contaminants at the Site in
accordance with CERCIA znd arrlicable State law;

(c) Identify the nature, cobjective and schedule of
response actions to be taken at the Site. Resronse actions at
the Site shall attain that degree of cleanup of hazardous
substances, pollutants cr contaminants mandated by CERCLA;

(d) Implexnent the selected remedial action(s) in
accordance with CERCIA and aprlicabkle State law and meet the
requirements of CERCI2 §120(e) (2) for an interacency agreement
between USEPA and the Navy;



(e) Assure compliance, through this Agreement, with
applicable federal and state hazardous waste laws and regulations AN
for matters covered herein;

(f) Coordinate response actions at the Site with the
mission and support activities at NWS Earle:;

(g) Expedite the cleanup process to the extent
consistent with protection of human health and the environment;
and, :

(h) Provicde for operation and maintenznce of any
remedial action selected and implemented pursuant to this
Agreement. T




1I.

Jurisdiction#*

Each Party is entering into this Agreement pursuant to the
following authorities:

(2a) The U.S. Environmental Protection Agency (USEPA),
Region II, enters intoc those portions of this Agreement that
relate to the Remedial Investigation/Feasibility Study (RI/FS)
pursuant to the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) Section 120(e) (1), 42
U.S.C. §9620(e) (1), as amended by the Superfund Amendments and
Reauthorization Act of 1986 (SARA), Pub. L. 99-499 (hereinafter
jointly referred to as CERCLA), and the Rescurce Conservation and
Recovery Act (RCRA) Sections 6001, 3008(h) and 3004(u) and (v),
42 U.S.C. §§ 6961, 6928(h), 6924(u) and (v), as amended by the
Hazardous and Solid Waste Amendments of 1984 (ESWA) (hereinafter
jointly referred to as RCRA) and Executive Order 12580;

(k) VUSEPA enters into those portions of this Agreement that
relate to operable units and final remedial actions pursuant to
CERCLA Section 120(e)(2),RCRA §§ 6001, 3008(h) and 3004 (u) and
f=rY and Executive Order 12580;

(c) The Navy enters into those portions of this Agreement
that relate to the RI/FS pursuant to CERCLA Secticn 120(e) (1),
RCRA §&§ 6001, 3008(h) and 3004(u) and (v), Executive Order 12580,
the National Environmental Policy Act, 42 U.S.C. §4321, and the
Defense Environmental Restoration Program (DERP), 10 U.S§.C. §2701

et seq; -

(d) The Navy enters into those portions of this Agreement
that relate to operable units and final remediazl actions pursuant
to CERCLA Section 120(e) (2), RCRA §§ 6001, 3008(h) and 3004 (u)
and (v), Executive Order 12580 and the DERP.



ITT

Definitions

All other wcrcs and phrases used in this Agreement
shall have either their conventional meaning or the meaning as
used or as defined in CEXCLA and the NCP, unless the context ‘
clearly requires scome other meaning, the following terms shall
have the meaning specified below:

(a) "“Agreement" shall refer to this document and shall
include all Attachments to this document. All such Attachments
shall be appended to and made an integral and enfocrceable part of
this document.

{(b) YARAR" shall mean "legally applicakle" or "relevant
and appropriate" laws, standards, reguirenents, criteria, or
limitations as those terms a2re used in CERCLA Section 121(d), 42
U.S.C. §9621(4).

(c¢) “authorized representative®" of USEPA shall mean any
agents, employees or coniractors who have been duly authorized by
USEPA to perform some activity related to this Agreexent.

(d) MCERCLA" shezll mean the Comprehensive EInvironmental
Response, Compensation and Liability Act, 42 U.S.C. §5601 et
seg., as amended by the Superfund Amendments and Reazuthorization
Act of 1986, Pub. L., 99-3&85. . /

(e) "Days" shall mean calendar days, unless business days
are specified. Any sukzittal or written statezent of dispute
which under the terms of this Agreement would be cdue on a
Saturday, Sunday, or holiday shall be due on the fcllowing
business day.

(£) "Deadlines" shall mean date(s) ky which primary
documents are to be subzitted to USEPA.

(ga) "Documents" cr "records" shall rean any docunents,
writings, correspondence and all other tangible things on which
information has been stcred which relates to this Agreement or to
any activities to be undertaken relating to this Zgreement.

(h) "Feasibility Study" or "FS" means thess studies
conducted by the Navy which fully evaluate and develop remedial
action alternatives te prevent and/or remediate the release of
hazardous substances, pcllutants and contaminanis at the Site.

(i) “Hazardous substance" shall mean any substance (or
any mixture containing any substance) that falls within the
definition of a “hazardous substance" as defined in CERCLA
Section 101(14), 42 U.S.C. §5601(14).
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(3j) YNWS Earle" or "the Site" shall mean the Naval
vweapons Station Earle facility which is located in Colt's Neck,
New Jersey, which is presently owned by the United States and
cperated by the U.S. Navy and which occupies approximately 11,134
acres of real property in Monmouth County, New Jersey, as shown
in Attachment 1. The term "Site" shall also include for the
purposes of this Agreerent, any other areas immediately adjeoiring
the NWS Earle facility into which hazardous substances have or
may have migrated from the NWS Earle facility.

(k) "National Contingency Plan" or "NCP" shall mean the
National 0il and Hazardous Substances Pollution Contingency Plan,
40 C.F.R. Part 300 et sezg., 2nd any amendments thereof.

(1) "Navy" or "U.S. Navy" shall mean the Department of
the Navy, Naval Facilities Engineering Command Northern Division,
and the Naval Weapons Station Earle at Colt's Neck, New Jersey,
their employees, agents, successors and assigns.

(m) VNJDEP" shall mean the New Jersey Department of
Environmental Protection. %

(n) "Operable Unit" shall mean a discrete action that
comprises an incrementzl step toward comprehensively addressing
NWS Earle. Operable Units may address geographic portions of the
Site, specific Site problems, or initial phases of an action such
as an "interim remedial measure," or may consist of any set of
actions performed over time or any actions that are concurrent
but located in different parts of NWS Earle. An Operable Unit as
an interim remedial measure will not impede implementation of
subsequent actions, including final actions at the Site. 2All
Operable Units shall be addressed in accordance with the NCP and
with the requirements of CERCLA.

(o) "Parties" shall mean the United States Environmental
Protection Agency ("USEPA"), and the United States Department of
the Navy (“"the Navy").

(p) "Quality Assurance Program Plan" or NoAPP" shall mean
a plan that indicates prime responsibilities and prescribes
requirements for assuring the specific field investigations
undertaken at the Site are planned and executed in a manner
consistent with guality assurance cbjectives. The content and
format. of the QAPP shall be based on "Interim Guidelines and
Specifications for Preparing Quality Assurance Project Plans -
QAMS-005/80" by USEPA and shall establish the procedures to be
followed for conducting Remedial Investigations.




(g) "Quality Assurance Project Plan" or "QAPjP" shall
mean a plan, similar in format to the QAPP; but the content should
be uniquely relevant to a specific RI/FS Workplan.

(r) "Reécord(s) of Decision" shall be the public
document (s) that explain(s) which cleanup alternative(s) will be
implemented at the Site, and include(s) the bases for the
selection of such remedy(ies). The bases include information and
technical analyses generated during the Remedial Investigation ang
Feasibility Study and consideration of public comments and
community concerns.

(s) "RCRA" shall mean the Resource Conservation and
Recovery Act, 42 U.S.C. €901 et seg., as amended by the Hazardous
and Solid Waste Amendments of 1984, Pub. L. 98=-616.

(t) "Submittal" shall mean every document, report,
schedule, deliverable, work plan or any other item to be submitted
by any Party to any other Party pursuant to this Agreement.

(u) "Target dates" shall mean the dates for submittal of
secondary documents. The purpose of target dates is to assist the
Parties in meeting deadlines for submittal of draft primary
documents,

(v) "Timetables" shall mean a series of deadlines.

(w) M“USEPA" shall mean the United States Environmental
Protection Agency, its employees, agents and authorized
representatives.



Iv‘
Parties

The Parties to this Acreement are USZPA and the Navy. The
terms of this Agreement shzll be binding urcn the Navy and USEPA.



L 7
Findings

5.1 NWS Earle is located in Colt's Neck, New Jersey, is
owned by the United States and cperated by the Navy.

5.2 On August 3, 1981, the NWS Earle was designated for an
nfnitial Assessment Study" ("IAS") by the Chief of Naval
Operations letter ser 451/397464.

5.3 In late 1982, the Navy initiated the IAS for the NWS
Earle. The purpose of this study was to collect and evaluate
evidence which indicates the existence of pollutants which may
pose a potential threat to human health or the environment either
on or off the installation.

5.4 In October 1983, the Navy subnmitted to the USEPA and
the NJDEP the results of the IAS. The report identified a total
of 29 waste disposal sites or spills at NWS Earle, and four were
recommended for further study. These sites are potentially
contaminated, and pose a potential threat to human health or the
environment on and cff the station.

5.5 Oon October 15, 1984, (49 FR 40320) KWS Earle was
listed on the proposed National Priorities List ("NPL").

5.6 On April 2, 1985, the USEPA, NJD:P and the Navy agreed /
that 11 sites would be addressed in the Confirzation Study. An
examination of additional Navy data and files revealed that of
the 29 waste sites originally identified, these 11 have the
potential for contanination of soils and groundwater.

5.7 On May 17, 1985, the NIDEP took surfazce water and
sediment samples as they exit the base towards the Manasquan
River.

5.8 on July 29, 1585, the Navy submitted to the USEPA the
Health/safety Plan and POAM Confirmation Sgucy to Determine
Existence and Possible Migration of Specific Chenicals in Situ.

5.9 On October 8, 1985, the NJDEP transzitted to the Navy
the results of the May 17, 1985 sampling data for the Manasquan
Reservoir Project. The NJDEP has reviewed the céata in relatioen
to anticipated background levels for the okserved contaminants,
and has found most of the pollutants observed are within
background ranges. The exception to this is the voclatile
organic, chlorobenzene, in the surface water sazple taken from
the stream which intersects Route 34.

5.10 Between October 1984 and January 186, the Navy
conducted field werk for the Cenfirmation Study. The purpose of
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this study was to determine the existence, concentration, and
extent of previously identified contaminants of health and
environmental concern at NWS Earle.

5.11 ©On May 11, 1587, the Navy submitted to the USEPA, the
draft "Interim Report, Confirmation Study to Determine Existence
and Possible Migration of Specific Chemicals In Situ". The
following conclusions were reached:

*with the excepticn of pH, no New Jersey or Federal drinking
water guidelines were exceeded in any groundwater sample.

*A spring sampled at Site 4, contained concentrations of
petroleum hydrocarbons and total organic carben (TOC) as
well as a base/neutral crganic compound.

*The same base neutral cozpound was also found in a stream
sample at Site 10.

*Sediment and soil sazples at Site 19 contained elevated
levels of petroleun hydroccarbons, veolatiles and metals.

5.12 On July 9, 1587, the NJDEP prepared a Resource
Conservation and Recovery 2ct (RCRA) Facility Assessment for NWS
Earle. A total of 34 SWMU's Lave been identified at NWS Earle,
including 5 RCRA regulated units. Twenty-nine of these sites
were identified during an IAS which was perforrned as part of the
Navy Assessment and Control cf Installation Pollutants program by
Fred C. Hart Associates in 1¢€3.

5.13 On Novexker 13, 1¢87, the NJDEP submitted the results
from the Sampling of the Mingamahone Brook:

*Surface water and sediment sampling was performed on May
17, 1985. Elevated levels of chlorobenzene were detected in
the surface water. Additional sampling was conducted by the
NIJDEP at NWS Earle on July 14, 1987, to confirm these
results and determine whether there micht be a potential
source of this contamination.

The results of this confirmatory sampling episode have
indicated that there is no surface water contamination and
therefore, the KIDZP is not planning further investigation
of this brook.

5.14 ©n July 28, 1982, conmbined comments of the USEPA and
NJDEP were sent to the Navy concerning the draft "Interim Report,
Confirmation Study tc Determine Existence and Possible Migration
of Specific Chemicals In Situ". The regulatory agencies reviewed
the IAS to evaluate whether the proposed study of 11 sites would
be adequate. The determination is that the 18 sites not
currently included in the Confirmation Study must be addressed in
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some manner. Specifically, this includes recommendations for
additional documentation at some sites and actual sampling at

others.

5.15 On November 1, 1988, the Navy informed the USEPA that
the 11 sites addressed in the "Interim Report, Confirmation Study
to Determine Existence and Possible Migration of Specific
Chemicals In Situ" of December 1986 will be included in the
Remedial Investigation/Feasibility Study. The Navy proposed the
development of a Site Inspection (SI) workplan for 16 of the
remaining Installation Restoration Sites. Two sites, §18 and
$21, Demilitarization Furnace and Baghouse and Cyclone Dust
Storage Area adjacent to Building S-589 respectively, will be
addressed as current Resource Conservation and Recovery Act
permitted operations and therefore will noct be included in the
Installation Restoration Program or the SI workplan.

5.16 On February 7, 198%, the Navy submitted to the USEPA a
Report of the Current Situation and Draft Plan of Action:

*The IAS identified 29 sites. Eleven of these sites were
investigated during the Confirmation Study.

*The following interpretations were made frcm the analyses
of geological, hydrogeological, and chemical conditions
encountered during the Confirmation Study field
investigation at NWS Earle:

- with the exception of pH, no New Jersey or Federal
drinking water guidelines were exceeded in any groundwater
sample. The pH of the groundwater samples at Site 3 is
within the normal range of pH for formations in Mcnmouth
County. A volatile organic was found in upcgradient monitor
wells at Site 5 and Site 11.

- Spring sample 4-A exceeded the 10° cancer risk criterion
for the base neutral detected. 2An oily filn was observed on
the water surface, and petroleum hydrocarbcrs were present.
Specific conductance and TOC concentrations both were
elevated.

- Other than the base neutral compound detected in the
stream sample at Site 10, all other analytes were detected
below State and Federal drinking water guidelines.

The low concentrations of volatile organic cozpounds in
groundwater and surface water pose no adverse impact to the
environment or public health.

- At site 19, the stream sediments and soil samples
contained elevated levels of volatiles, metals and petroleum

hydrocarbons.
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5.17 In October 1989, the Navy submitted to USEPA the
Quality Assurance Project Plan, the Health and Safety Plan/Site
Security Plan and the Phase III - Remedial Investigation/
Feasibility Study (RI/FS). The purpose of this study is to
perform extensive on-site investigations, including physical and
analytical monitoring, to quantify the extent of the problem and
to develop alternatives fcr possible corrective measures. The 11
sites that were investigated during the previously conducted
Confirmation Study are addéressed in this RI/FS.

5.18 On August 30, 1990, (55 FR 35502) NWS Earle was
finalized on the NPL. ‘

5.19 Nothing contained in this Section shall constitute an
admission of any liability by the Navy for any matters contained
herein nor shall anything in this Section constitute an admission
by the Navy with respect to any finding of fact or any legal
determination noted herein.

s o |



VI.

USEPA Determinations

(a) NWS Earle constitutes a "facility" within the meaning
of that term as defined in CERCLA Section 101(9), 42 U.S.C.

§9601(9).

(b) The Navy is a "person" within the meaning of that
term as defined in CERCLA Section 101(21), 42 U.S.C. §9601(21).

(¢) Many of the chemicals and contaminants which are
referred to in the Findings part above are "hazardous substances"
within the meaning of that term as defined in CERCLA Section
101(14), 42 U.S.C. §9601(14).

(d) Hazardous substances, pollutants or contaminants
within the meaning of CERCLA Sectiens 101(14) and (33),
respectively, 42 U.S.C. §§9601(14) and (33), have been disposed

of at NWS Earle.

(e) The observed releases of hazardous substances onto
the soil and into the groundwater at the Site (as noted in the
Findings part above) are releases within the meaning of the term
"release" as defined in CERCL2 Section 101(22), 42 U.S.C.
§6901(22) .

(f) The potential future migration of hazardous
substances into the groundwater at and under NWS Earle
constitutes a "threatened release of a hazardous substance from a
facility" as that phrase is used in CERCLA Section 106(a), 42

U.S.C. §9606(a).

(g) The Navy is a responsible party within the meaning of
CERCLA Section 107, 42 U.S.C. §9607, with respect to the releases
and threatened releases of hazardous substances at NWS Earle.

(n) The actions to be taken pursuant to this Agreement
are reasonable and necessary to protect the public health,
welfare and/or the environment and are consistent with the NCP.

(i) The schedule for completing the actions required by
this Agreement complies with the requirements of CERCLA Sectien

120(e), 42 U.S.C. §9620(e).

(j) USEPA has determined that the submittals, actions,
and other elements of work tc be performed by the Navy pursuant
to this Agreement are necessary to protect the public health and
welfare, and/or the environment.
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VII.
Xzvv Determinations

(2) NWS Earle is a facility under the jurisdiction,
custody, or control of the Department of Defense within the
meaning of Executive Crder 12580, 52 Fed. Reg. 2923, Jan. 29,
1587. The Department c¢f the Navy is authorized to act on behalf
of the Secretary oI Defense for all functions which are relevant
to this Agreement delegated by the President through Executive

Order 12580.

(b) NWS Earle is a2 facility under the jurisdiction of the
Secretary of Defense within the meaning of CERCLA Section 211, 10
U.S.C §2701, et ses., and subject to the Defense Environmental

Restoration Progras therein.

1.3



VIII.

Statutervy Co-roliz-ce/RCRA~CERCIA Integrations*

8.1 The Parties inzend to integrate the Navy's CERCLA
response obligations and RCRA corrective action obligations which
relate to the release{s] cf hazardous substances, hazardous
wastes, pollutants or ccntazinants covered by this Agreenment into
this cooprehensive Agrsszent. Therefore, the Parties intend that
activities covered by el 2

is 2greement will be deemed to achieve
compliance with CERCIX Ssciicn 104, 42 U.S5.C. §9604 et seg.:
satisfy the correctiv~ zcticn requirements of RCRA Sections
3004 (u) and (v), 42 U.S.C §8§£%24(u) and (v), for a RCRA pernit,
and RCRA Section 3005\“}, 22 U.S.C. §69%28(h), for interim status
facilities; and to mest or ex -eed all applicable or relevant and
appropriate Federzl adu Stzte laws and regulations, to the extent

sn 121, 42 U.S.C. §%621 and applicable

required by CERCLY Seczticon
state law.

8.2 Based upon ths foregoing, the Parties intend that any
remedial action seleczei, izrlexented and conpleted under this
Agreement shall be ceezel Ly the Parties to be protective of
human health and the envircnzent such that remediation cof
releases covered ky this Agressment shall obviate the need for
further cecrrective aczizn under RCRA (i.e., no further corrective

~
s
<
3

<

action shall be rezuireZ). Ths Parties agree that with respect

to releases of hazari:zus wzste covered by this Agreement, RCRA

shall be considered zn zprlicable or relevant and appropriate N
requirement pursuant tc CERCIA Section 121, 42 U.S.C. §68521.

8.3 The Parties recognize that the regquirement to obtain
pernits for response acticns undertaken pursuant to this
Agreement shall be as p*avz:e* for in CERCL2 and the NCP. The
Parties further recognizs that on-going hazardous waste
management activities at NwS Farle may reguire the issuance of
permits under Federazl and State laws. This Agreenent does not
affect the requlreﬂe:ts, if any, to obtain such permlts
Eowever, if a perzit is issued to NWS Earle for on-going
hazardous waste manags-ent activities at the Slte, USE?PA shall
reference and incorpcrata any aooroprlate provisions, including
appropriate schedules (znd the provision for extension of such
schedules), of this Agrsec nT into such pertlt. The FParties
intend that the judi cial review of any permit conditions which
reference this Agreezent shall, to the extent authorized by law,
only be reviewed under the rrcvisions of CERCILA.

8.4 Nothing in this 2greement shall alter the Navy's
authority with respect tc rezcval acticns conducted pursuant to
Section 104 of CERCIX, 42 T.S.C. §9604.
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IX.

Scone of Aareenent

The Navy agrees to perform all of the response actions set
forth in this -Part, Part X (Removal Actions), and Part XI
(Records of Dec;szon and Plans for Remedial Action),
and in accord with the timetables and deadlines established in
Attachment 2 and in the Deadlines part of this Agreement for all
of the potentially contazninated arezs on the Site. These actions
may consist of any or all of the following activities for any or
all of the potentially contaminated areas shown on Attachment 1:

(a) Operable Units - The Navy agrees that it shall develop,
where appropriate, interim remedial meazsures or final remedial
measures to address operable units. After consultation with
USEPA as described in Part XV, the Navy shall publish its
proposed interim remedial measure alternative(s) or final
remedial measure alternative(s) for pubklic review and comment.
Selection of interin measures shall proceed in the same manner as
the remedy selection and implementation process described in Part
XI (Records of Decisions and Plans for Remedial Action) of this
Agreement.

(b) Removal Actions - Any Remnoval Action conducted on the
Site shall be conducted in a manner consistent with Part X
(Removal Actions) of this Agreement, CERCLA, and the NCP.

(c) Remedial Tnvestigation - The Navy agrees it shall
develop, implement and report upen RIs at the Site. The RI
documents shall be subject to the review and comment procedures
described in Part XV. The RIs shall be conducted in accordance
with the requirements and time schedules set forth in Attachment
2 and Part XII of this Agreement. The RIs shall meet the
purpcoses set forth in Part I (Purpose) of this Agreement.

(d) Feasibilitv Study - The Navy acrees it shall design,
propcse, undertake and report upon FSs fcr the Site. The FS
documents shall be subject to the review and comment procedures
described in Part XV. The FSs shall be conducted in accordance
with the requirements and time schedules set forth in Attachment
2 and Part XII of this Agreement. The FSs shall meet the
purposes set forth in Part I (Purpose) of this Agreement.

(e) i i Selection and Inoplenmentation -.
Following completion of each RI and corresponding FS and in
consultation with the USEPA as described in Part XV, the Navy
shall publish its propcsed remedial acticn alternative(s) fer
public comment in accordance with Part XI cof this Agreement,
CERCLA §117(a), applicable State laws and comply with all other
applicable sections of CERCIA §117. Remedial selection and
implementation shall proceed in accordance with Part XI (Records
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of Decision and Plans for Remedial Action) of this Agreement.
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X.

Fezoval Actions

10.1 (a) The provisions cf this Subpart shall apply to all
Removal Acticns a2s defines in CERCLA Section 101(23), 42 U.S.C.§
9601(23), including all mcdifications to, or extensions of, the
ongoing Rexzoval Actions, and all new Removal Actions proposed or
commenced follcwing the effective date of this Agreement.

(¢) Any Rexzcval Acticns conducted at the Site shall be
conducted in a2 manner ccnsistent with this Agreement, CERCLA, the
NCP and Executive Orcder 12Z80.

(c) 211 reviews ccnducted by USEPA and NJDEP will be
expedited to the extent practicable so as not to unduly
jeopardize fiscal rescurces of the Navy for funding the Remcval
Actions.

(d) If a Party cdeterzines that there may be an
endangernent to the public health, welfare or the environment
because of an actual or threztened release of a hazardous
substance, pollutant ¢r ccntaminant at or from the Site, the
Party rmay regusst that the Xevy take such response actions as ny
be necessary to abate such danger or threat and to protect the
public health cr wellare cr the environment.

10.2 Nctice grnd Cpzesriunitv to Comment

(2) The XKavy shall provide the USEPA and NJDEP with
timely notice and opporturity to review and comment upon any
proposed Rexmcval Acticn fcr the Site, pursuant to CERCLA §211.

(b) For exmerzency response actions, the Navy shall
immediately, cr as socn as practicable, but in any event no less
than 48 hours, nctify the USIPA and NJDEP. Immediate notice can
be verkal. Such notification shall include, to the extent
practicatle, azdezuate infcrmztion concerning the Site background,
threat to the public health, welfare or the environment
(incluéing the need fer response), proposed actions and costs
(including a cocpariscn of possible alternatives, means of
transportaticn of hazardcus substance off-site, and propecsed
manner cf cdisrcszl), expected change in the situation should no
acticn ke taksn cr sheoulé aciion be delayed (including associated
environ-ental i=pacts), axy irportant policy issues, and the Navy
Project Manacsr reccmmendztions. To the extent that the above
informaticn is nct kncwn &t the time of the notification, such
informztion =-211 ke previded as soon as it becomes known.

Within forty-Zive (43) davs of completion of the emergency

actions, the Y¥awvy will furnish USEPA and NJDEP with an Action
Menorandun or the eguivalent Navy document, addressing the

informaticn provideZ in the oral notification, and any other =
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information required pursuant to CERCLA and the NCP, and in
accordance with pertinent USEPA guidance, for such actions.

(c) For any other Removal Actions, the Navy will
provide USEPA and NJDEP with any information required by CERCILA,
the NCP, and in accordance with pertinent USEPA guidance, such as
the Action Memorandum, the Engineering Evaluation/Cost Analysis
(EE/CA) (in the case of non-time critical Removals) or the
equivalent Navy documents and, to the extent it is not otherwise
included, all information required to be provided in accordance
with Section 10.2.b of this Subpart. Such information shall be
furnished as early as practicable, but not less than forty-five
(45) days before the response action is to begin.

(d) All activities related to ongoing Removal Actions
chall be reported by the Navy in the progress reports as
described in Part XXIV (Reporting).

10.3 Dispute Any dispute among the Parties as to whether a
proposed non-emergency Removal Action is a proper Removal Action
under CERCLA, or as to the consistency of such a Removal Action
with the final Remedial Action, shall be resolved pursuant to
Part XVII (Dispute Resolution). Such dispute may be brought
directly to the DRC or the SEC at any Party's request.

10.4 Nothing in this Agreement shall alter the Navy's
authority with respect to removal actions conducted pursuant to
CERCLA Section 104, 42 U.S.C. §%5604. i
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XI.

Records of Decision and Plans for Remedial Action

11.1 This Section shall apply to selection of remedial
actions and any disputes relating thereto.

11.2 For each operable unit(s) or the entire site, the Navy
shall submit the draft final RI and FS to USEPA and NJDEP for
review and comment in accordance with Part XV of this Agreement
and within the time schedules set forth in Attachment 2 to this
Agreement. After finalization of the RI and FS, the Navy shall
prepare a draft Proposed Plan for submission to USEPA as
described in Part XV, Consultation with USEPA, of this Agreement.
The Navy will then announce a public comment period and the Navy
shall make available to the public the FS and distribute the
Proposed Plan. The Navy will hold a public information meeting
to discuss the preferred alternative for each operable unit.
Copies of all written and oral public comments received will be
provided to the Parties. Public review and comment shall be
conducted in accordance with CERCLA Section 117(a), 42 U.S.C.
§9617(a) and applicable USEPA guidance. Following public
comment, the Navy in consultation with USEPA will determine if
the Proposed Plan should be modified based on the comments
rzceived. These modifications will be made by the Navy and the
modified documents will be reviewed by USEPA and NJDEP. The
Parties may recommend additional public comment be solicited if
modifications to the Proposed Plan substantially change the
remedy originally proposed to the public.

11.3 Based on comments received from USEPA and the public,
the Navy will draft and submit to USEPA a draft Record of
Decision for each operable unit or the entire site. The draft
Record of Decision will include a Responsiveness Summary, in
accordance with applicable USEPA guidance. At a minimum, the
Parties shall have 30 days to attempt to jointly select a remedy
following the Navy's submission of a draft Record of Decision.

If the Parties agree on the draft Record of Decision, USEPA shall
co-sign the Record of Decision and the draft Record of Decision
shall be adopted by USEPA and the Navy. If the Parties are
unable to reach agreement on the draft Record of Decision,
selection of a remedial action shall be made by the USEPA
Administrator and USEPA shall then prepare the final Record of
Decision. The selection of Remedial Action(s) by the USEPA
Administrator shall be final and not subject to dispute by the
Navy. If a Record of Decision prepared by USEPA departs
substantially from the Proposed Plan which was subject to public
comment, then USEPA shall subject the new Proposed Plan to public
comment.
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11.4 Notice of the final Record of Decision shall be
published by the Party preraring it and shall be made available
to the public prior to commencement of the remedial action, in EN
accordance with CERCLA Section 117(b), 42 U.S.C. §9617(b).

11.5 Upon issuance of the Record of Decision for the final
Remedial Action(s), the RI/FS will be deemed completed.

11.6 Within 21 dazys cf issuance of each Record of Decision,
the Navy shall propose deadlines for the completion of the
Remedial Design and Remedial Action Work Plan to USEPA in
accordance with Part XII.

11.7 The Remedial Action Work Plan shall at a minimum
contain a proposed schedule for the completicn of the remedial
action, a Health and Safety Plan, a Sampling and Analysis Plan if
necessary, and a Quality Assurance Project Plan if necessary.

The Remedial Design shall provide the apprcpriate plans and
specifications describing the intended remedial construction.

11.8 Upon the finslization of the Rexzedial Design, the Navy
shall implement the Remedial Action in accordance with the
requirements of this Agreezent and the time schedules to be
adopted pursuant to Part XII, Deadlines.

11.9 Upon the corpletion of each Remedial Action, the Navy
shall subnit a summary of the action taken during the Remedial
Action and a detailed description of any action taken that was —~
not included in the Remedial Design. T
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XIT,
LCzzdlines*

12.1 Prior to the effective date of this Agreement, the
Navy has forwarded the folloulng draft primary documents to
USEPA:
L. Renmedial Irvesulcatlon/Fea51b111ty Study (RI/FS)
Workplan, including Sampling and Analysis Plan and
Quality Assurance Project Plan (QAPjP) (sites 2-
5, 7, 10, 11, 19, 20, 22 and 26).

12.2 Within twenty-cne (21) days of the effective date of
this Agreement, the Navy shall propose deadlines for completion
of the following draft primary documents:

1. RI/FS Hcrke1a“(s), 1nc1ud1ng Sampling and Analysis
Plan and QxPj? (for sites other than 2-5, 7, 10,
11, 1%, 20, 22 and 26)

2 Baseline Risk Assessment(s)

3. Remedial Investigation (RI) Report(s)

4. Initial Screening of Alternatives

5 Feasibility Study (FS) Report(s) (including Risk
Assessnent)

6. Proposed Plan(s)

7. Record(s) cf Decision

12.3 Within fifteen (135) days of receipt, USEPA shall
review and provide comzents to the Navy regarding the proposed
deadlines. Within fifteen (13) days following receipt of the
comments the Navy shall, a2s appropriate, make revisions and
reissue the proposal. The PFarties shall meet as necessary to
discuss and finalize the provosed deadlines. If the Parties
agree on proposed deadlines, the finalized deadlines shall be
incorporated into the approrriazte Work Plans. If the Parties
fail to agree within thirty (30) days on the propcsed deadlines,
the matter shall immediately ke submitted for dispute resolution
pursuant to Part XVII of this Agreement. The final deadlines
established pursuant to this Paragraph shall be published by
USEPA.

12.4 1If the Parties acree that any supplemental work or any
treatability studies are to ke undertaken pursuant to this
Agreement, the Navy shall provide target dates for submission of
the secondary documents listed below within twenty-one (21) days
of wrltten reguest by USEPA for such target dates:

1. Supplezental workplans and Studies

2. Supplexental Reports
3., Treatability Studies
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12.5 Within twenty-one (21) days of issuance of the Record
of Decision, the Navy shall propose deadlines for completion of
the following draft primary documents:

1. Remedial Design Work Plan
2. Remedial Action Work Plan

These deadlines shall be proposed, finalized and published
utilizing the same procedures set forth in Section 12.3 above.

12.6 The deadlines set forth in this Part, or to be
established as set forth in this Part, may be extended pursuant
to Part XVI (Extensions) of this Agreement. The Parties
recognize that one possible basis for extension of the deadlines
for completion of the Remedial Investigation and Feasibility
Study Reports is the identification of significant new Site
conditions during the performance of the rexmedial investigation.
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XIII.

Froiect Manaagers

13.1 The Project Managers for the Navy and USEPA are
identified in Part XIV (NCulflCBtlon) Any Party may change its
d951gnated Project Manager by notifying the other Party, in
writing, within five cdays of the change. To the maximum extent
possible, communications Letween the Parties concerning the terms
and conditions of this Agreement shall be directed through the
Project Managers as set forth in Part XIV of this Agreement.

Each Project Manager shall be responsible for assuring that all
communications from the other Project Manager are appropriately
disseminated and processed by the entities which the Project
Managers represent.

13.2 Subject to the licitations set forth in Part XXI (Site
Access), Section 21.1, the USEPA Project Manager shall have the
authority to: (1) have sacples taken and/or obtain split samples
of any Navy samples collected at the site relating to this
Agreement; (2) observe all activities performed pursuant to this
Agreement, take photographs (with the specific permission of the
NWS Earle Security Office) and make such other reports on the
progress of the work as the Project Manager deems appropriate;
(3) review records, files and documents relevant to this
Agreement; and, (4) recomzend and request minor field
modifications to the work to be performed pursuant to this
Agreement, or in techniques, procedures or design utilized in
carrying out this Agreement, which are necessary to the
completion of the project.

13.3 At the request of the Navy Project Manager, USEPA
similarly shall allow the Kavy to take split or duplicate samples
of samples collected by USEPA.

13.4 The Project Manager of any Party may recommend and
request minor field modifications to the work to be performed
pursuant to this Agreexent, or in techniques, procedures or
design utilized in carrying out this Agreement, which are
necessary to the completion of the project. Any minor field
modifications proposed under this Part by any Party must be
approved orally by Project Managers for the Navy and USEPA to be
effective. If agreement cannot be reached among the Navy and
USEPA on any proposed additional work or modification to work,
the dispute resolution procedures as set forth in Part XVII may
be used in addition to this Part.

13,5 Within ten (10) business days following an agreement
for any minor field modification made pursuant to this Part, the
Project Manager who regquested the modification shall prepare a
menorandum detailing the mcdification and the reasons therefore
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and shall provide a copy of the memorandum to the other Project
Manager.

13.6 The Project Manager for the Navy shall supervise all
work performed at NWS Earle during implementation of the work
performed pursuant to this Agreement. The Project Manager for
the Navy shall be available to the USEPA Froject Manager
throughout the performance of all work required by this
Agreement. The absence of the USEPA Project Manager from the
site shall not be cause for work stoppage.

13.7 The Project Managers shall meet formally approximately
every 45 days pursuant to Section 15.5 of this Agreement to
discuss issues relating to the performance of work under this
Agreement. In addition, Project Managers may also meet
informally as necessary.

13.8 The Navy Project Manager shall have all the authority
vested in the On-Scene Coordinator (0SC) and Remedial Project
Manager by the NCP.
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XIV.
Notification

14.1 Unless otherwise specified, any report or Submittal
provided pursuant to a schedule or deadline identified in or
developed under this Agreement shall be sent by certified mail or
next day mail, return receipt reguested and addressed or hand
delivered. All time periods specified in Part XV for review
and/or comment of any Primary or Secondary document by any Party
under this Agreement shall commence on the date any such docunent
is received by that Party.

14.2 Notice to the individual Parties shall be provided
under this Agreement to the following addresses:

(a) For the Navy:
Mr. Gerald F. Hocver
Project Engineer, Code 142
Environmental Restoraticn Branch
Northern Division
Naval Facilities Engineering Command
U.S. Navy
U.S. Naval Base, Bldg. 77 Low
Philadelphia, PA 16112-5084

(b) For USEPA:
Mr. Paul G. Ingrisano
NWS Earle Project Manager (ERRD-PSB)
U.S. Environmental Protection Agency
Region II
26 Federal Pla:za
New York, New York 10278

Unless otherwise requested, all routine correspondences may be
sent via regular mail to the above-named persons.

14.3 It is the responsibility of the Project Managers who
are identified above to assure that all documents relating to
this Agreement are disseminated to all relevant agents and
employees of their respective agencies, as needed to facilitate
the actions required by this Agreenent.

14.4 Wwritten notice by USEPA to the Project Manager for the
Navy will be deemed notification to the Navy for any matters
relating to this Agreement unless otherwise stated in this

Agreement.

14.5 Written notice by the Navy to the Project Manager for
USEPA will be deemed notification to USEPA for any matters
relating to this Agreement unless otherwise stated in this
Agreement.
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14.6 The Parties agree that the NJDEP may designate a
Project Manager for NWS Earle. Such Project Manager will be
invited to attend and participate in the meetings of the Parties'
Project Managers. The Navy will provide to the NJDEP two (2)

copies of all primary and secondary documents as specified in
Section XV (Consultation with USEPA).
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XV,

Consultation with USEPA:*
Review and Coxnment Process for Draft and Final Documents

15.1 Applicability:

The provisions of this Part establish the procedures that
shall be used by the Navy and USEPA to provide the Parties with
appropriate notice, review, comment, and response to comments
regarding RI/FS and RD/RA documents, specified herein as either
primary or secondary documents. In accordance with CERCLA
Section 120 and 10 U.S.C. §2705, the Navy will normally be
responsible for issuing primary and secondary documents to USEPA.
As of the effective date of this Agreement, all draft and final
reports for any deliverable docu=ent identified herein shall be
prepared, distributed and subject to dispute in accordance with
Sections 15.2 through 15.10 below.

The designation of a document as "draft" or "final" is
solely for purposes of consultation with USEPA in accordance with
this Part. Such designation does not affect the obligation of
the Parties to issue documents, which nay be referred to herein
as "final", to the public for review and comment as appropriate
and as required by law.

15.2 General Process for RI/FS and RD/R2A docurents:

(a) Primary documents include those reports that are
major, discrete portions of RI/FS or RD/RA activities. Primary
documents are initially issued by the Navy in draft subject to
review and comment by USEPA. Following receipt of comments on a
particular draft primary document, the Navy will respond to the
comments received and issue a draft final primary document
subject to dispute resolution. The draft final primary document
will become the final primary document 30 days after issuance of
a draft final document if dispute resclution is not invoked, or
as modified by decision of the dispute resolution process.

(b) Secondary documents include those reports that are
discrete portions of the primary documents and are typically
input or feeder documents. Seccndary documents are issued by the
Navy in draft subject to review and comment by USEPA. Although
the Navy will respond to comments received, the draft secondary
documents may be finalized in the cocntext of the corresponding
primary documents. A secondary document may be disputed at the
time the corresponding draft final primary document is issued.

15.3 Primary Revports:
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(2a) Prior to the effective date of this Agreement, the
Navy has forwarded the following draft primary documents to
USEPA:
7 RI/FS Workplan, including Sampling and Analysis
Plan and QAPjP (sites 2-5, 7, 10, 11, 19, 20, 22
-and 26).

(b) The Navy shall complete and transmit draft reports for
the following primary documents to USEPA for review and conmment
in accordance with the provisions of this Part:

1. RI/FS Workplan, including Sampling and Analysis
Plan and QAPjP (for sites other than 2-5, 7, 10,
11, 19, 20, 22 and 26).

2. Baseline Risk Assessment(s)

3. RI Report(s)

4. Initial Screening of Alternatives .

5. FS Report(s) (including Risk Assessment)

6. Proposed Plan(s)

7. Record(s) of Decision

8. Remedial Design Work Plan(s)

9. Remedial Action Work Plan(s)

(c) Only the draft final reports for the primary documents
identified above shall be subject to dispute resolution. The
Navy shall complete and transmit draft primary documents in
accordance with the timetable and deadlines established in Part
XII of this Agreement.

15.4 Secondary Documents:

(a) The Navy shall complete and transmit draft reports for
the following secondary documents to USEPA for review and comment
in accordance with the provisions of this Part:

1. Supplemental Workplans and Studies
2. Supplemental Reports
3. Treatability Studies

(b) Although USEPA may comment on the draft r=sorts for
the secondary documents listed above, such documents sh22! not be
subject to dispute resolution except as provided by Secticn 15.2
hereof. Target dates shall be established ror the completion and
transmission of draft secondary reports pursuant to Part XII of

this Agreement.

15.5 -‘Meetings of the Project Mz..agers on Develooment of Reports:

The Project Managers shall meet approximately every 45
days, except as otherwise agreed by the Parties, to review and
discuss the progress of work being performed at the site on the
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primary and secondary documents. Prior to preraring any draft
report specified in Sections 15.3 and 15.4 above, the Project
Managers shall meet to discuss the report results in an effort to
reach a common understanding, to the maximun extent practicable,
with respect to the results to be presented in the draft report.

15.6 Identification and Determination of Potential ARARs:

(a) For those primary reports or secondary documents that
consist of or include ARAR determinations, pricr to the issuance
of a draft report, the Project Managers shall neet to identify
and propose, to the best of their ability, 211 potential ARARs
pertinent to the report being addressed. Drafi ARAR
determinations shall be prepared by the Kavy in accordance with
CERCLA §121(d) (2), the NCP and pertinent guidance issued by
USEPA, which is not inconsistent with CERCIA and the NCP.

(b) In identifying potential ARARs, the Parties recognize
that actual ARARs can be identified only on a site-specific basis
and that ARARs depend on the specific hazardous substances,
pollutants and contaminants at a site, the particular actions
proposed as a remedy and the characteristics cf a site. The
Parties recognize that ARAR identification is necessarily an
iterative process and that potential ARARs nust be re-examined
throughout the RI/FS process until a ROD is issued.

15.7 Review and Comment on Draft Reports:

(a) The Navy shall complete and transmit each draft
primary report to USEPA on or before the corresponding deadline
established for the issuance of the report. The Navy shall
complete and transmit the draft secondary document in accordance
with the target dates established for the issuance of such
reports established pursuant to Part XII of this Agreement.

(b) Unless the Parties mutually agree to another time
period, all draft reports shall be subject to a 30-day period for
review and comment. Review of any document by USEPA may concern
all aspects of the report (including ccmpleteness) and should
include, but is not limited to, technical evaluation of any
aspect of the document, and consistency with CERCLA, the NCP and
any pertinent guidance or policy promulgated bty USEPA. Comments
by USEPA shall be provided with adeguate specificity so that the
Navy may respond to the comments and, if arprcpriate, make
changes to the draft report. Comments shall refer to any
pertinent sources of authority or references .upon which the
comments are based, and, upon regquest of the Navy, USEPA shall
provide a copy of the cited authority or reference. 1In cases
involving complex or unusually lengthy reports, USEPA may extend
the 30-day comment periocd for an additional 20 days by written
notice to the Navy prior to the end of the 30-day period. On or
before the close of the comment period, USEPA shall transmit by
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next day mail their written comments to the Navy. In appropriate
circumstances, this time period may be further extended in N
accordance with Part XVI herecf. ‘

(c) Representatives of the Navy shall make themselves
readily available to USEPA during the comment period for purposes
of informally responding to questions and comzents on draft
reports. Oral comments made during such discussions need not be
the subject of a written response by the Navy on the close of the
comment period.

(d) In comcenting on a draft report which contains a
proposed ARAR determination, USEPA shall include a reasoned
statement of whether they object to any portion of the proposed
ARAR determination. To the extent that USEPA does object, it
shall explain the bases for its objection in detail and shall
identify any ARARs which it believes were not properly addressed
in the proposed ARAR determination.

(e) Following the close of the comment period for a draft
report, the Navy shall give full consideration to all written
comments on the éraft report submitted during the comment period.
Within 30 days of the close of the comment period on a draft
secondary report, the Navy shall transmit to USEPA its written
response to comments received within the comment period. Within
30 days of the clcse of the comment period on a draft primary
report, the Navy shall transait to USEPA a draft final primary —
report, which shall include the Navy's response to all written ~ ¥
comments, receivei within the comment period. While the
resulting draft final report shall be the responsibility of the
Navy, it shall be the product of consensus to the maxinmum extent
. possible.

(f) The Navy may extend the 30-day period for either
responding to comzents on a cdraft report or for issuing the draft
final primary report for an additional 20 days by providing
notice to USEPA. In appropriate circumstances, this time peried
may be further extended in accordance with Part XVI hereof.

15.8 Availabilitv of Discute Resolution for Draft Final Primarv
Documents: :

(a) Dispute resolution shall be available to the Parties
for draft final prirary reports as set forth in Part XVII.

(b) When dispute resolution is invoked on a draft primary
report, work may be stopped in accordance with the procedures set
forth in Part XVII regarding dispute resclution.

15.9 Finalizaticn of Repcrts:
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The draft final primary report shall serve as the final
primary report if no party invokes dispute resolution regarding
the document or, if invoked, at completion of the dispute
resolution process should the Navy's position be sustained. If
the Navy's determination is not sustained in the dispute
resoclution process, the Navy shall prepare, within not more than
35 days, a revision of the draft final rerort which conforms to
the results of dispute resolution. In aprrcgriate circumstances,
the time period for this revision period ray be extended in
accordance with Part XVI (Extensions) hereof.

15.10 Subsequent Modifications of Final Repcrts:

Following finalization of any primary report pursuant to
Section 15.9 above, USEPA or the Navy may seek to modify the
report, including seeking additional field wecrk, pilot studies,
computer modeling cr cother supperting technical work, only as
provided in Paragraphs (a) and (b) below.

(a) USEPA or the Navy may seek to nodify a report after
finalization if it determines, based on new information (i.e.,
information that became available, or conditicns that becane
known, after the report was finalized) that the reguested
modification is necessary. USEPA or the Navy may seek such a
modification by submitting a concise written reguest to the
Project Manager of the other Party. The recuest shall specify
the nature of the requested modification and how the reguest is
based on new information.

(b) In the event that a consensus is nct reached by the
Project Managers on the-need for a modificaticn, either USEPA or
the Navy may invoke dispute resolution to deternmine if such
modification shall be conducted. Modification of a report shall
be required only upon a showing that: 1) the requested
modification is based on significant new information, and 2) the
requested modification could be of significant assistance in
evaluating impacts on the public health cr the environment, in
evaluating the selection of remedial alternatives, or in
protecting human health and the environment.

(c) VNothing in this Section shall alter USEPA's ability to
request the performance of additional work which was not
contemplated by this Agreement. The Navy's cokbligation to perform
such work must be established by either a mcdification of a
report or document or by amendment to this 2greement.
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XVI.

Extensions* Y

16.1 Either a timetable and deadline or a schedule shall be
extended upon receipt of a timely request for extension and when
good cause exists for the reguested extension. Any request for
extension by the Navy shall be submitted in writing and shall
specify:

(2) The timetable and deadline or the schedule that is
sought to be extended;

(b) The length of the extension sought;

(ic) The good cause(s) for the extension; and,

(4) any related timetable and deadline or schedule
that would be affected if the extension were

granted.

16.2 Good cause exists fcr an extension when sought in
regard to:

{a) aAn event of Force Majeure;

(b) A delay caused by another Party's failure to meet
any requirement of this agreement; 5

(c) 2 delay caused by the good faith invocation of
dispute resolution or the initiation of judicial
action;

(d) A delay caused, or which is likely to be caused,
by the grant of an extension in regard to another
timetable and deadline or schedule; andg,

(e) 2ny other event or series of events mutually
agreed to by the Parties as constituting good
cause.

16.3 Absent agreement of the Parties with respect to the
existence of good cause, the Navy may seek and obtain a
determination through the disgute resolution process that good
cause exists.

16.4 Within seven (7) days of receipt of a reguest for an
extension of a timetable and deadline or a schedule, USEPA shall
advise the Navy in writing of its position on the request. Any
failure by USEPA to respond within the 7-day period shall be
deemed to constitute concurrence in the reguest for extension.
If USEPA does not concur in the reguested extension, it shall
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include in its statement of nonconcurrence an explanation of the
basis for its position.

16.5 If there is consensus among the Parties that the
requested extension is warranted, the Navy shall extend the
affected timetable and deadline or schedule accordingly. If
there is no cornsensus among the Parties as to whether all or part
of the requested extension is warranted, the timetable and
deadline or schedule shall not be extended except in accordance
with a determination resulting from the dispute resolution
process.

16.6 Within seven (7) days of receipt of a statement of
nonconcurrence with the requested extension, the Navy may invoke
dispute resolution.

16.7 A timely and good faith request for an extension shall
toll any assessment of stipulated penzlties or application for
judicial enforcement of the affected timetable and deadline or
schedule until a decision is reached on whether the requested
extension will be approved. If dispute resolution is invoked and
the regquested extension is denied, stipulated penalties may be
assessed and may accrue from the date of the original timetable,
deadline or schedule. Following the grant of an extension, an
assessment of stipulated penalties or an application for judicial
enforcement may be sought only to compel compliance with the
timetable and deadline or schedule as most recently extended.
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XVII.

Dispute Resolution#*

Except as specifically set forth elsewhere in this
Agreement, if a dispute arises under this Agreement, the
procedures of this Part shall apply. .All Parties to this
Agreexzent shall maXe reasonable efforts to informally resolve
disputes at the Project Manager or immediate supervisor level.
If resoluticn cannct be achieved informally, the procedures of
this Part shall be irplexmented to resolve a dispute.

17.1 Within thirty (30) days after: (1) the issuance of a
draft final prizary docuzent pursuant to Part XV (Consultation)
of this Acreement, or (2) any action which leads to or generates
a dispute, the disputing Party shall submit to the Dispute
Resclution Committee ("DRC") a written statement of dispute
setting forth the nature of the dispute, the work affected by the
dispute, the disputing Party's position with respect to the
dispute and the technical, legal or factual information the
disputing Party is relying upon to support its position.

17.2 ricr to any Party's issuance of a written statement
of dispute, the disputing Party shall engage the other Party in
infcrmal dispute resclution among the Project lManagers and/or
their immediate supervisors. During this informal dispute
resclution period.the Parties shall meet as many times as are N
necessary to discuss and atterpt resolution of the dispute.

17.3 The DRC will serve as a forum for resolution of
édisputes for which acreement has not been reached through
informal dispute resclution. The Parties shall each designate
one individual and an alternate to serve on the DRC. The
individuals designated to serve on the DRC shall be employed at
the policy level (SES or ecuivalent) or be delegated the
authority to particirate on the DRC for the purposes of dispute
resclution under this Agreement. The USEPA representative on the
DRC is the Enforcenent and Remedial Response Division Director of
USEFA's Region II. The Navy's designated member is the
Comzanding Officer, Northern Division, Naval Facilities
Engineering Cecrmand. Written notice of any delegation of
authority freom a Party's designated representative on the DRC
shall be provicded to the other Party. '

17.4 Following elevation of a dispute to the DRC, the LRC
shall have twenty-one (21) days to unanimously resolve the
dispute and issue a written decision. If the DRC is unable to
unaninmously resolve the dispute within this twenty-cne (21) day
pericd the written statement of dispute shall be forwarded to the
Senior Executive Cozzittee ("SEC") for resoclution, within seven
(7) days after the close of the twenty-one (21) day resclution
period. 5y
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17.5 The SEC will serve as the forum for resolution of
disputes for which agreement has not been reached by the DRC.
The USEPA representative on the SEC is the Regional Administrator
of USEPA's Region II. The Navy's representative on the SEC is
the Deputy Director for Envircnment, Office of the Assistant
Secretary of the Navy (Installations and Environment). The SEC
members shall, as appropriate, confer, meet and exert their best
efforts to resolve the dispute and issue a written decision. If
unanimous resolution of the dispute is not reached within twenty-
one (21) days, USEPA's Regional Administrator shall issue a
written position on the dispute. The Navy may, within fourteen
(14) days of the Regional Administrator's issuance of USEPA's
position, issue a written notice elevating the dispute to the
Administrator of USEPA for resclution in accordance with all
applicable laws and procedures. 1In the event that the Navy
elects not to elevate the dispute to the Administrator within the
designated fourteen (14) day escalation period, the Navy shall be
deemed to have agreed with the Regional Administrator's written
position with respect to the dispute.

17.6 Upcon escalation of a dispute to the Administrator of
USEPA pursuant to Section 17.5, the Administrator will review and
resolve the dispute within twenty-cne (21) days. Upon request,
and prior to resolving the dispute, the USEPA Administrater shall
meet and confer with the Navy's Secretariat Representative to
discuss the issue(s) under dispute. Upon resoclution, the
Administrator shall provide the Navy with a written final
decision setting forth resoclution of the dispute. The duties of
the Administrator set forth in this Section shall not be

delegated. :

17.7 The pendency of any dispute under this Part shall not
affect the Navy's respensibility for timely performance of the
work required by this Agreement, except that the time periecd for
completion of work affected by such dispute shall be extended for
a period of time usually not to exceed the actual time taken to
resolve any good faith dispute in accordance with the procedures
specified herein. All elements of the work required by this
Agreement which are not affected by the dispute shall continue
and be completed in accordance with the applicable schedule.

17.8 When dispute resolution is in progress, work affected
by the dispute will immediately be discontinued if the
Enforcement and Remedial Response Division Director for USEPA's
Region II requests, in writing, that work related to the dispute
be stopped because, in USEPA's opinion, such work is inadequate
or defective, and such inadequacy or defect is likely to yield an
adverse effect on human health or the environment, or is likely
to have a substantial adverse effect on the remedy selection or
implementation process. Toithe extent possible, USEPA shall
consult with the Navy prior to initiating a work stoppage
request. After stoppage of work, if the Navy believes that the
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work stoppage is inappropriate or may have potential significant
adverse impacts, the Navy may meet with the Division Director to
discuss the work stoppage. Following this meeting, and further
consideration of the issues, the Division Director will issue, in
writing, a final decision with respect to the work stoppage. The
final written decision of the Division Director may immediately
be subjected to formal dispute resolution. Such dispute may be
brought directly to either the DRC or the SEC, at the discretion

of the Navy.

17.9 Within twenty-one (21) days of resolution of a dispute
pursuant to the procedures specified in this Part, the Navy shall
incorporate the resolution and final determination into the
appropriate plan, schedule or procedures and proceed to implement
this Agreement according to the amended plan, schedule or
procedures.

17.10 Resolution of a dispute pursuant to this Part of the
Agreement constitutes a final resolution of any dispute arising
under this Agreement. All Parties shall abide by all terms and
conditions of any final resolution of dispute obtained pursuant
to this Part of this Agreement.
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XVIII.

Force Ma-jeure=*

A Force Majeure shall mean any event arising from causes

beyond the control of a Party that causes a delay in or prevents

the performance of any obligation under this Agreement,
jncluding, but not limited to, acts of God: fire; war;
insurrection; civil disturbance; explosion; unanticipated
breakage or accident to machinery, eguipment or lines of pipe
despite reasonably diligent maintenance; adverse weather
conditions that could not be reasonably anticipated; unusual
delay in transportation; restraint by court order or order of
public authority: inability to obtain, at reasonable cost and
after exercise of reasonable diligence, any necessary
authorizations, approvals, permits or licenses due to action or
inaction of any governmental agency or authority other than the
Navy; delays caused by coxpliance with applicable statutes or
regulations governing contracting, procurement or acquisition
procedures, despite the exercise of reasonable diligence; and
insufficient availability of appropriated funds, if the Navy
shall have made timely recuest for such funds as part of the
budgetary process as set forth in Part XXXVI (Funding) of this
Agreement. A Force Majeure shall also include any strike or
other labor dispute, whether or not within the control of the
Parties affected thereby. Force Majeure shall not include
jncreased costs or expenses of Response Actions, whether or not
anticipated at the time such Response Actions were initiated.
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XIX.

Enforceabilitv=*
19.1 The Parties agree that:

(2) Upon the effective date of this Agreement, any
standard, regulation, conditioen, requ1rement or order which has
become effectlve under CERCLA and is incorporated into this
Agreement is enforceable by any person pursuant to CERCLA §310,
and any viclation of such standard, regulation, condition,
requirenent or order will be subject to civil penalties under
CERCLA §§310(c) and 109;

(b) &All timetables or deadlines associated with the
RI/FS shall be enforceable by any person pursuant to CERCLA §310,
and any violation of such timetables or deadlines will be subject
to civil penalties under CERCLA §§310(c) and 109;

(c) All terms and conditions of this Agreement which
relate to interim or final remedial actions, including
corresponding timetables, deadlines or schedules, and all work
associated with the interim or final remedial actions, shall be
enforceable by any person pursuant to CERCLA §310(c), and any
violation of such terms or conditions will be subject to civil
penalties under CERCLA §§310(c) and 109; and,

(d) Any final resolution of a dispute pursuant to Part
XVII of this Agreement which establishes a term, condition,
timetable, deadline or schedule shall be enforceable by any
person pursuant to CERCIA §310(c), and any violation of such
term, condition, timetable, deadline or schedule will be subject
to civil penalties under CERCLA §§310(c) and 109.

19.2 Nothing in this Agreement shall be construed as
authorizing any person to seek judicial review of any action or
work where review is barred by any provision of CERCLA, including
CERCLA §113(h). .

19.3 The Parties agree that all Parties shall have the right
to enforce the terms of this Agreement.
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XX.
Stipulated Penalties*

20.1 In the event that the Navy fails to submit a primary
document to USEPA pursuant to the appropriate timetable or
deadline in accordance with the reguirements of this Agreement,
or fails to comply with a term or condition of this Agreement
which relates to an interim or final remedial action, USEPA may
assess a stipulated penalty against the Navy. A stipulated
penalty may be assessed in an amount not to exceed $5,000 for the
first week (or part thereof), and $10,000 for each additional
week (or part thereof) for which a failure set forth in this
Paragraph occurs.

20.2 Upon determining that the Navy has failed in a manner
set forth in Section 20.1, USEFA shall so notify the Navy in
writing. If the failure in question is not already subject to
dispute resolution at the time such notice is received, the Navy
shall have fifteen (15) days after receipt of the notice to
invoke dispute resolution on the guestion of whether the failure
did in fact occur. The Navy shall not be liable for the
stipulated penalty assessed by USEPA if the failure is
determined, through the dispute resolution process, not to have
occurred. No assessment of a stipulated penalty shall be final
until the conclusion of dispute resolution procedures related to
the assessment of the stipulated penalty.

20.3 The annual reports reguired by CERCLA §120(e) (5) shall
include, with respect to each final assessnent of a stipulated
penalty against the Navy under this Agreement, each of the
following:

(a) The facility responsible for the failure;

(b) A statement of the facts and circumstances giving
rise to the failure;

(c) A statement of any adainistrative or other
corrective action taken at the relevant facility,
or a statement of why such measures were
determined to be inappropriate;

(d) A statement of any additicnal action taken by or
at the facility to prevent recurrence of the same
type of failure; and,

(e) The total dollar anount of the stipulated penalty
assessed for the particular failure.
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20.4 Stipulated penalties assessed pursuant to this Part
shall be payable to the Hazardous Substances Response Trust Fund
only in the manner and to the extent expressly provided for in
Acts authorizing funds for, and appropriations to, the DOD.

20.5 In no event shall this Part give rise to a stipulated
penalty in excess of the amount set forth in CERCLA §109.

20.6 This Part shall not affect the Navy's ability to
obtain an extension of a timetable, deadline or schedule pursuant
to Part XVI of this Agreement.

20.7 Nothing in this Agreement shall be construed to render

any officer or employee of the Navy personally liable for the
payment of any stipulated penalty assessed pursuant to this Part.
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b P 7
Site Access

21.1 The Navy will allow the USEPA, and/or its authorized
representatives, to enter the Site at all reasonable times for
the purposes of, among other things:

(a) inspecting records, operating logs, contracts and
other documents relevant to irzplementation of this Agreement;

(b) reviewing the progress of the Navy, its response
action contractors or lessees in implementing this Agreement;

(c) conducting such tests as the Project Managers deen
necessary;

(d) verifying the cdata submitted to the USEPA by the
Navy; and/or,

(e) observing the performance of any or all sampling,
testing, response actions, rezovals, remedial actions, pilot
studies and/or any other acticns taken at the NWS Earle pursuant
to the terms of this Agreement.

21.2 The Navy shall honor all reasonable reguests for
access by the USEPA to exercise their right of access pursuant to
Section 21.1 above, conditioned only upon presentation of proper
credentials to the Navy. However, such access shall be obtained
in conformance with Navy security and safety regulations and in a
manner minimizing interference with any military operations at
NWS Earle. USEPA will give the Navy notice prior to entering NWS

Earle.

21.3 The Navy assumes all responsibility for obtaining
access to all areas located within the boundaries of the NWS
Earle facility and all real property and structures occupied by
non-government entities, for the purposes of performing all
activities and implementing all other measures regquired by this
Agreement.

21.4 The Navy shall use its best efforts to gain access to
all areas located outside the legal boundaries of the NWS Earle
facility onto which access is needed to perform any and all
activities under this Agreement, including obtaining access for
the Navy and for USEPA and NJDEP onto all real property and
structures which are not owned by the United States or the Navy.
"Best efforts" for the purposes of this paragraph shall include
identifying and locating the owner(s) and lessees of areas,
cffering consideration to the owner(s) and/or lessees for access
to areas, making attempts to obtain access agreements from the
owners and/or lessees of all areas onto which access is needed
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under this Agreement and asserting all authority which the Navy
possesses under CERCLA Section 104(e), 42 U.S.C. §9604(e),
including issuing administrative orders and initiating judicial
action(s) to obtain access pursuant to the authority of the Navy
under CERCLA §104 and other Sections of CERCIA and any other
federal laws or regulations.

21.5 The Navy shall ensure that all response measures,
groundwater rehabilitation measures and remedial actions of any
kind which are undertaken pursuant to this Agreement on any areas
which a) are presently owned by the United States and which are
occupied by the Navy or leased by the Navy to any other entity;
or, b) are in any manner under the control of the Navy cr any
lessees or agents of the Navy, shall not be impeded or impaired
in any manner by any transfer of title or change in occupancy or
any other change in circumstances of such areas.

21.6 The Navy shall ensure that USEFPA and its authorized
representatives shall be allowed to enter and nove about all
areas where any activities are to be or are being performed under
this Agreement.

21.7 The Navy shall provide USEPA with at least ninety (90)
days prior notice of any conveyance of title to or any transfer
of an interest in real property which may affect this Agreement
or any activities to be taken pursuant to it. The Navy shall
ensure that all activities or remedial measures to be undertaken
pursuant to this Agreement will not be impeded or impaired by any
transfer of title or any transfer of any other interest in real
property relating to NWS Earle or any structures located thereon.

21.8 USEPA and the Navy recognize that access to certain
areas of the site may be restricted based upon National Security
concerns if so stipulated in an executive order issued by the
President pursuant to CERCLA Section 120(j) (1), 42 U.S.cC.
§9620(j) (1) .
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XXII.

Quality Assurance, Sampling and Data/Document Availabilitv

22.1 The Parties shall use Quality Assurance, Quality
Control (hereinafter "QA/QC"), and chain-of-custody procedures
throughout all field investigation, sample collection and
laboratory analysis activities. A Quality Assurance Project Plan
(QAPjP) shall be submitted as a component of each RI/FS Work Plan
or RD/RA Work Plan as appropriate. QAPjPs shall be prepared in
accordance with applicable USEPA guidance.

22.2 In order to demonstrate gquality assurance and maintain
quality control regarding all samples collected pursuant to this
Agreement, the Navy has subnitted and will continue to submit all
protocols to be used for sampling and analysis to USEPA and NJDEP
for review and comment. The Navy also ensures that any
laboratory used for analysis is a participant in a QA/QC progran
that is consistent with USEPA guidance.

22.3 The Navy shall ensure that lab audits are conducted as
appropriate and available to USEPA upon reguest.

22.4 The Parties shall make available to each other cuality
assured results of sampling, tests or other data generated by any
Party, or on their behalf, with respect to the implementaticn of
this Agreement within sixty (60) days of performance of such
sampling event or test. If quality assurance is not completed
within sixty (60) days, raw data or results shall be subnmitted
within the sixty (60) day period and quality assured data or
results shall be subnitted as socon as they become available.

22.5 At the request of the USEPA Project Manager, the Navy
shall take split or duplicate samples and provide them to the
USEPA and NJDEP should they request it during sample collection
conducted during the implementation of this Agreement. At the
request of the Navy, USEPA similarly shall allow the Navy to take
split or duplicate samples of samples collected by USEPA. The
Project Manager of the Party intending to take samples shall
endeavor to notify the Project Manager of the other Party nct
less than ten (10) business days in advance of any sample
collection. If it is not possible to provide ten (10) business
days prior notification, the Project Manager of the Party
intending to collect samples shall notify the Project Manager of
the other Party as soon as possible after becoming aware that
samples will be collected.
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XXIII.
Permits

23.1 The Navy shall be responsible for obtaining all
Federal, State.and local permits which are necessary for the
performance of all work under this Agreenent.

23.2 The Parties recognize that under CERCLA Sections
121(d) and (e)(1), 42 U.S.C. §§ 9621(d) and (e) (1), and the NCP,
portions of the response actions called for by this Agreement and
conducted entirely on NWS Earle are exempt from the procedural
requirement to obtain Federal, State, or local permits. All such
activities must, however, comply with all the applicable or
relevant and appropriate federal and state standards,
requirements, criteria, or limitations which would have been
included in any such permit. .

23.3 When the Navy proposes a response action to be
conducted entirely on NWS Earle, which in the absence of CERCLA
§121(e) (1) and the NCP would require a Federal or State permit,
and for which the Navy does not seek a permit, the Navy shall
include in the submittal to the Parties:

(a) Identification of each permit which would
otherwise be required;

(b) Identification of the standards, requirements,
criteria, or limitations which would have had to
have been met to obtain each such permit; and,

(c) Explanation of how the response action proposed
will meet the standards, reguirements, criteria or
limitations identified in (b) immediately above.

Upon request of the Navy, USEPA will provide its position with
respect to (b) and (c) above in a timely manner.

23.4 Section 23.2 above is not intended to relieve the Navy
from the requirement(s) of obtaining a permit whenever it
proposes a response action involving the shipment or movement of
a hazardous substance or hazardous waste off NWS Earle.

23.5 The Navy shall notify USEPA in writing of any permits
required for any activities it plans to undertake outside NWS
Farle as soon as it becomes aware of the requirement. The Navy
shall .apply for all such permits and provide USEPA copies of all
such permits.
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23.6 During any appeal by any Party of any permit required
to implement this Agreement or during review of any proposed
modification(s), the Navy shall continue to implement those
portions of this Agreement which can be reasonably implemented
independent of final resolution of the permit issue(s) under
appeal. However, as to work which cannot be so implemented, any
corresponding timetable, deadlines, and schedule will be subject
to Part XVI (Extensions) of this Agreement.
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XIV.

Reporting

The Navy shall submit to USEPA and NJDEP quarterly written
progress reports which describe the actions which the Navy has
taken during the previous guarter to implement the recuirements
of this Agreement. Progress reports shall also describe the
activities scheduled to be taken during the upcoming gquarter.
progress reports shall include a detailed statement of the manner
and extent to which the reguirements and time schedules set out
in this Agreement and approved Work Plans are being met. 1In
addition, the progress reports shall identify any anticipated
delays in meeting time schedules, the reason(s) for the delay and
actions taken to prevent or mitigate the delay. The Navy shall
submit the progress reports to the USEPA and NJDEP within 30 days
following the quarter.
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XXv,

Five Year Review

25.1 Consistent with CERCLA Section 121(c), 42 U.S.C.
§9621(c), if the selected remedial action(s) result(s) in any
hazardous substance, pollutants or contaminants remaining at the
Site, the Parties shall review such remedial actions no less
often than each five years after the initiation of such remedial
action to assure that human health and the environment are being
protected by the remedial action being implemented. As part of
this review, the Navy shall report the findings of their review
to the USEPA upon its completion.

25.2 If upon such review it is the conclusion of any of the
Parties that additional action(s) or modification(s) to any
remedial action(s) are appropriate pursuant to any provision
under CERCLA, the Navy shall implement such additional or
modified action as agreed upon by all Parties.

25.3 Any dispute by the Parties regarding need for or the
scope of additional action or modification shall be resolved
under Section XVII, Dispute Resolution, of this Agreement.

25.4 Any action or modification agreed upon pursuant to
this Part shall be made a part of this Agreement.
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XXVI.

Retention of Records

26.1 The Parties shall preserve for a minimum of ten (10)
years after termination of this Agreement all records and
documents in its possession or in the possession of its
divisions, employees, agents, accountants, contractors or
attorneys which relate in any way to the presence of hazardous
substances, pollutants and contaminants at the Site or to
activities taken pursuant to this Agreement. After this ten (10)
year period, any Party wishing to destroy or dispose of any such
records or documents shall notify the other Party to this
Agreement at least ninety (90) days prior to destruction or
disposal of any such documents or records. Upon request by any
Party to this Agreement, the Party being notified shall make
available any or all of such records or documents to the
notifying Party at any time during the performance of the work
under this Agreement and up to 10 years after the termination of
this Agreement. Either Party to this Agreement shall allow the
other Party to make copies of any or all records relating to the
Agreement upon request.

26.2. All such rececrds and documents shall be preserved for
a period of ten (10) years following the termination of any
judicial action regarding the work performed under CERCLA, which
is the subject of this Agreement.
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XXVII -

Reservation of Richts

27.1 1In consideration for the Navy's compliance with this
Agreement, and based on the information known to the Parties on
the effective date of this Agreement, USEPA agrees that
compliance with this Agreenent shall stand in lieu of any
administrative, legal and equitable remedies against the Navy
available to USEPA regardlna the currently known release or
threatened release of hazardous substances including hazardous
wastes, pollutants or contaminants at the Site which are the
subject of the RI/FS and which will be addressed by the remedial
action provided for under this Agreement.

27.2 Notwithstanding anything in this Agreement, USEPA may
initiate any administrative, legal or equitable remedies
available to it, including requiring additional response actions
by the Navy in the event that: (a) conditions previously unknown
or undetected by USEPA arise or are discovered at the Site; or,
(b) USEPA receives additiocnal information not prev1ously
available concerning the prenises which they employed in reaching
this Agreement; or (c) the implementaticon of the requirements of
this Agreement are no longer protective of public health and the
environment; or, (d) USEPA discovers the presence of conditions
on the Site which may constitute an imminent and substantial
danger to the public health, welfare, or the environment; or, (e)
the Navy fails to meet any of its obligations under this
Agreement; or, (f) the Navy fails or refuses to comply with any
applicable requirement of CERCLA or RCRA or State laws or related
regulations.

27.3 Section 27.1 above shall not affect any claim for
natural resource damage assessments or for damages to natural

resources.

27.4 The Navy reserves the right to raise or assert any
defense, whether procedural or substantive, in law or equity, or
to raise any issue to jurisdiction or standing of any Party, or
any other matter in any proceeding related to this Agreement,
which the Navy might otherwise be entitled to raise or assert.
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XXVIIT.

Trarsfer of Property

In the event the Navy determines to enter into any contract
for the sale or transfer of any portion of the Site, the Navy
will comply with the regquirements of CERCLA Section 120(h), 42
U.S.C. §9620(h), in effectuating that sale or transfer, including
all notice reguirements. In addition, the Navy shall include
notice of this Agreezment in any document transferring ownership
or operation of the Site to any subseguent owner and/or operator
of any portion of the Site and shall notify USEPA of any such
sale or transfer and the provisions made for any additional
remedial action measures, if recuired, at least ninety (90) days
prior to such transfer.
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AXIX.
Public Participation

29.1 The Parties agree that this Agreement and any
subsequent proposed remedial action alternative and any
subsequent plan for remedial action at the Site arising out of
this Agreement shall comply with the administrative record and
public part1c1pat10n requirements of CERCLA §§113 and 117, the
NCP, USEPA guidance issued and regulations with respect to public
part1c1pation, and all applicable State laws

29.2 The Navy shall implement its Community Relations Plan
(CRP) which responds to the need for an interactive relationship
with all interested community elements, both on NWS Earle and
off, regarding activities and elements of work undertaken by the
Navy. The Navy agrees to implement the CRP in a manner
consistent with CERCLA §117, the NCP, USEFA guidelines set forth
in USEPA's Community Relations Handbook, and any medifications
thereto.

29.3 Any Party issuing a formal press release to the media
regarding any of the work required by this Agreement shall advise
the other Party of such press release and the contents thereof,
at least two (2) business days before the issuance of such press
release and of any subsequent changes prior to release.

29.4 VUSEPA agrees it shall administer and fund the
Technical Assistance Grant in accordance with CERCLA §113(k) and
regulations issued thereunder.

29.5 The Navy has established and shall continue to
maintain an administrative record at or near NWS Earle in
accordance with CERCLA §113(k). The administrative record shall
be established and maintained in accordance with current and
future USEPA policy and guidelines. A copy of each document
placed in the administrative record after the effective date of
this Agreement shall be provided to USEPA. The administrative
record developed by the Navy shall be updated on at least a
quarterly basis. An index of documents in the administrative
record will be supplied to USEPA with each update c¢f the
administrative record. The Navy shall subnit to USEPA, upon
written request, any document listed on an index of documents
that is not contained in the files of USEPA.
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XXX.

Technical Review Committee

30.1 The Navy shall continue to lead the Technical Review
committee (TRC). The TRC consists of representatives from the
Navy, USEPA, NJDEP, the Monmouth County Department of Health,
Colts Neck Townsh1p, the Townshlp of Wall, the Township of
Howell, Middletown Township, Tinton Falls, the U.S. Fish and
Wildlife Service and concerned local citizens. The committee
shall meet bimonthly at NWS Earle to review progress of the RI/FS
and RD/RA. Copies of all draft technical submissions shall be
distributed for review and comment prior to the preparation of
the final report. However, all Primary and Secondary documents,
as defined and submitted pursuant to Part XV of this Agreement,
are subject to the deadlines (Part XII) and dispute resolution
process (Part XVII) set forth in this Agreement. Minutes of the
TRC meetings shall be written by the Navy and distributed to the
members of the TRC and the Parties to this Agreement and become
part of the Administrative Record. The minutes shall be defined
and submitted pursuant to Part XXIV (Reporting) of this
Agreement.

30.2 Copies of the minutes shall be made available to the
public at the Shrewsbury Branch of the Monmouth County Library.
The Project Managers shall discuss all potential dlsagreements
related to the progress of the study with the TRC in an attempt
to reach consensus prlor to enterlng the dispute resolution
procedure.
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XXXI,

Public Comment

31.1 Within 15 days after the date the Regional
Administrator of USEPA, Region II, executes this Agreement, USEPA
shall announce the availability of this Agreement to the public
for their review and comment. USEPA shall accept comments from
the public for 45 days after such announcement. After the 45 day
public comment period expires, the Parties shall review all such
comments, Within 30 days after the expiration of the public
comment period the Parties shall decide that either:

(a) the Agreement shall be made effective without any
modifications; or,

(b) the Agreement shall be modified prior to being
made effective.

31.2 TIf the Parties decide that the Agreement shall be made
effective without any modifications, USEPA shall transmit a copy
of the signed Agreement to the Navy and shall notify the Navy in
writing that the Agreement is effective. The effective date of
the Agreement shall be the date of that letter from USEPA to the

Navy.

31.3 If the Parties agree that modifications are needed and
agree upon the modifications and amend the Agreement by mutual
consent within 60 days after the expiration of the public comment
period, USEPA will determine whether the modified Agreement
requires additional public notice and comment pursuant to any
preovision of CERCLA. If USEPA determines that no additional
notice and comment are required, USEPA shall transmit a copy of
the modified Agreement to the Navy and shall notify the Navy in
writing that the modified Agreement is effective. The effective
date of the Agreement shall be the date of that letter from USEPA
to the Navy. If the Parties amend the Agreement within this 60
day period and if USEPA concludes that such modifications require
that the public receive additional opportunity for notice and
commment, such additional notice and comzent will be provided
consistent with the provisions stated in Section 31.1 above. If
the Parties agree, after such additional notice and comment has
been provided, that the Agreement does not reguire any further
modification, USEPA shall send a copy of the mutually agreed upon
Agreement to the Navy and shall notify the Navy that the
Agreement is effective. The effective date of the Agreement
shall -be the date of that letter from USEPA to the Navy.

31.4 1If, 30 days after the expiration of the 45 day comment

period has expired, the Parties have not reached agreement on
either:
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(a) whether modifications to the Agreement are needed:
or;

(b) what modifications to the Agreement should be
made; or,

(c) any language, any provisions, any deadlines, any
work to be performed or any of the content of the
Agreement or any attachments to the Agreement,

the matters which are in dispute shall be resolved by the dispute
resolution procedures of Part XVII, above. For the purposes of
this Part, the Agreement shall not be effective while the dispute
resolution proceedings are underway. After these proceedings are
completed, Administrative Notice shall be provided to the Parties
indicating the results of the dispute resolution proceedings.

The Navy and USEPA reserve the right to withdraw from the
Agreement by providing written notice to the other Party within
20 days after receiving the Administrative Notice of the
resolution of the matters in dispute. Failure by a Party to
provide such a written notice of withdrawal within this 20 day
period shall act as a waiver of the right of that Party to
withdraw from the Agreement. If neither Party withdraws from the
Agreement within this 20 day period, USEPA shall thereafter send
a copy of the final Agreement to the Navy and shall notify the
Navy that the Agreement is effective. The effective date of the
Agreement shall be the date of that letter from USEPA to the

Navy.
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XXXII.

Amendment of Agreement

32.1 Any and 21l modifications to this Agreement must be in
writing which is executed by duly authorized official(s) of the
Navy and USEPA.

32.2 USEPA will be the last signatory to execute all
modifications to this Agreement.

32.3 The effective date of all modifications to this
Agreement shall be the date on which it is executed by USEPA,
unless otherwise explicitly stated in any modification.

32.4 No written or oral advice, guidance, suggestions or
informal comments by USEPA regarding reports, plans,
specifications, schedules, any other writing submitted by the
Navy or on any other matter relating to this Agreement will be
construed as modifying this Agreement or as relieving the Navy
from any of its obligations under this Agreement, including the
need to obtain approvals as may be required by this Agreement.
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XXXIII.

Notice Of Completion

33.1 Except as provided in Part XXV herecf (Five Year
Review), to the extent that remedial actions are conducted
pursuant to the provisions of this Agreement, following the
completion of all remedial actions and upon written request by
the Navy, USEPA will send to the Navy a written notice of
satisfaction of the terms of this Agreement within ninety (90)
days of the request. The notice shall state that, in the opinion
of USEPA, the Navy has satisfied all of the terms of this
Agreement in accordance with the recuirements of CERCLA, the NCP
and all related regulations and guidance, and applicable State
laws, and that the remedial work performed by the Navy was
consistent with the remedial actions agreed upon by USEPA.

33.2 1If USEPA fails to provide the written notice of
completion to the Navy after the Navy has requested it, USEPA
will respond to the Navy in writing as to the reasons why that
notice of completion has not been provided. USEPA's written
denial of completion shall be subject to Part XVII (Dispute
Resolution) of this Agreement for 60 days following the Navy's
receipt of USEPA's written denial.
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XXXIV.

Exemptions

34.1 The Parties recognize that the President may issue an
Executive Order, as needed to protect national security
interests, regarding response actions at NWS Earle (or at any
areas therein), pursuant to CERCLA Section 120(j), 42 U.S.C.
§9620(3) (1) . Such an Executive Order may exempt such area(s)
from the requirements of CERCLA for a period of time not to
exceed one (1) year after the issuance of that Order. The Navy
shall obtain access to and perform all actions required by this
Agreement within all areas inside NWS Earle, which are not the
subject of any such Executive Order issued by the President.
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XXXV,

Other Provisions

35.1 Nothing contained in this Agreement shall constitute
an admission of any liability by the Navy for any matters
contained herein nor shall anything in this Agreement constitute
an admission by the Navy with respect to any finding of fact or
any legal determination noted herein.

35.2 Nothing contained in this Agreement is intended to
mean that the Navy is the only potentially responsible party with
respect to the release and/or threatened release(s) of hazardous
substances at NWS Earle.

35.3 Nothing contained in this Agreement shall affect any
right, claim, interest, defense or cause of action which the
USEPA or the Navy may have at present or which may arise in the
future against any other entity which is not a signatory to this
Agreement.

35.4 Nothing herein shall affect the right of USEPA to
issue any Order or initiate any action against any entity which
is not a party to this Agreement.

35.5 All work performed pursuant to this Agreement shall be
performed in accordance with all applicable federal and state
laws and regulations.

35.6 All work performed pursuant to this Agreement shall
comply with all applicable provisions of CERCLA, the National
Contingency Plan, 40 C.F.R. 300.600 et seg., and other federal
regulations and guidance related to CERCLA and actions taken
pursuant to CERCLA at federal facilities.

35.7 The USEPA shall not be a party to any contract entered
into by the Navy or any agents of the Navy for any matters
relating to this Agreement.
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XXXVI.

Funding#*

36.1 It is the expectation of the Parties to this Agreement
that all obligations of the Navy arising under this Agreement
will be fully funded. The Navy agrees to seek sufficient funding
through the DOD budgetary process to fulfill its obligations
under this Agreement.

36.2 In accordance with CERCLA Section 120(e) (5) (B), 42
U.S.C. §9620(e) (5) (B), the Navy shall include in its annual
report to Congress the specific cost estimates and budgetary
proposals associated with the implementation of this Agreement.

36.3 Any requirement for the payment or obligation of
funds, including stipulated penalties, by the Navy established by
the terms of this Agreement shall be subject to the availability
of appropriated funds, and no provision herein shall be
interpreted to require obligation or payment of funds in
violation of the Anti-Deficiency Act, 31 U.S.C. §1341. 1In cases
where payment or obligation of funds would constitute a violation
of the Anti-Deficiency Act, the dates established reguiring the
payment or obligation of such funds shall be appropriately
. ,usted. If appropriated funds are not available to fulfill the
Navy's obligations under this Agreement, USEPA reserves the right
to initiate an action against any other person, or to take any
response action, which would be appropriate absent this

Agreement. '

36.4 Funds authorized and appropriated annually by Congress
under the "Environmental Restoration, Defense" appropriation in
the Department of Defense Appropriation Act and allocated by the
DASD(E) to the Navy will be the source of funds for activities
required by this Agreement consistent with SARA §211, 10 U.S.C.
Chapter 160. However, should the Environmental Restoration,
Defense appropriation be inadeguate in any year to meet the total
Navy CERCLA implementation requirements, the DOD shall employ and
the Navy shall follow a standardized DOD prioritization process
which allocates that year's appropriations in a manner which
maximizes the protection of human health and the environment. A
standardized DOD prioritization model shall be developed and
utilized with the assistance of USEPA and the states.
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XXXVII.

Recovery of Expenses

The Parties agree to amend this Agreement at a later date in
accordance with any subsequent national resclution of the issue
of USEPA cost reimbursement. Pending such resolution, USEPA
reserves any rights it may have with respect to cost
reimbursement pursuant to CERCLA §107. :
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XXXVIII.
Effective Date

This Agreement is effective upon the date of receipt of a
letter to the Navy by USEPA in accordance with Part XXXI (Public

Comment) .
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Each undersigned representative of a Party certifies that he or
she is fully authorized to enter into the terms and conditions of
this Agreement and to legzlly bind such Party to this Agreement.

IT IS SO AGREED: .

Wi eni i B Mrato Drvvctind) 12, ;550

Jécqugiine E. Schéfer 7 Date
Department of the Navy

Assistant Secretary of the Navy
(Installations and Environment)

By: /L_a(,%)_/?c// ﬁ///%;

_~Constantine Sidamon-Eristoff
Regional Administrator
U.S. Environmental Protectioﬁ Agency, Region II
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Attachment F

Interconnection Service Agreement with
PIM

Will be provided by Conti







Attachment G

Environmental Protective Measures







Attachment G

ENVIRONMENTAL PROTECTIVE MEASURES

ENVIRONMENTAL RESTRICTIONS AND LAND USE CONTROLS FOR THE LEASE
TO ALLOW USE OF NAVY-OWNED LAND AT NAVAL WEAPONS STATION
EARLE, RENEWABLE ENERGY PROGRAM OFFICE 163-ACRE PROJECT SITE
FOR THE DEVELOPMENT OF A RENEWABLE ENERGY GENERATION SYSTEM.

The following provides potential land use controls (i.e., notifications, covenants, and restrictions) described in the
Environmental Condition of Property (ECP) report and from the Environmental Assessments (EAs), for inclusion in
the Real Estate Agreement to ensure the protection of human health and the environment, along with meeting all
federal, state and local regulatory requirements and Navy policy. Lessee is responsible for reading the ECP
Checklist report in its entirety.

The Lessee and all subcontractors shall adhere to the following during construction, maintenance, and
decommissioning of the proposed solar PV array at Naval Weapons Station (NWS) Earle:

B Adhere to Best Management Practices (BMPs) and Protective Measures as described in Chapter 7 of
the April 2015 Biological Assessment for Construction and Operation of a Solar Photovoltaic System
at Naval Weapons Station Earle, and terms/conditions of U.S. Fish and Wildlife Service’s concurrence
letter of 10 December 2015;

o Navy preference is to allow the site (post-disturbance) to re-seed naturally, but it is
acceptable if Lessee would prefer to seed. Site should be re-vegetated with native species
in compliance with the NWS Earle Integrated Natural Resources Management Plan
(INRMP) and with the “Standards for Soil Erosion and Sediment Control in New Jersey”
referenced in the soil erosion and sediment control plan approved by the Freehold Soil
Conservation District.

o The project preference is to avoid and minimize impacts to northern long-eared bats
(NLEB).

B  Guidance for Pesticide Use (see below);
® Implement recommendations and terms in the pending concurrence letter from New Jersey State
Historic Preservation Office (SHPQ) as appropriate;
o At Site 4, vegetative screening and fencing with mesh panels will need to be utilized to
screen the visual affects to the Earle historic district in accordance with State Historic
Preservation Officer (SHPO) consultations.
o Sites 3A/3B require a 25 to 50 foot buffer alongside the edge of the site to allow visual
clearance between the Classification Yard and the solar PV array. The buffer area
includes vegetative screening and fencing with mesh panels on its western edge (i.e.
closest to the PV array).

m  Coordinate with the Navy to develop a natural and cultural resources conservation plan to include
specific details regarding pre-construction surveys (if applicable), relocation of two Dymaxion
Deployment Units (DDUs) to the Info Age Science History Museum at the Camp Evans National
Historic Landmark District (to be relocated by Government), and protective measures for natural and
cultural resources, to include avoidance of known archaeological sites;

m  Adbhere to all applicable storm water management requirements for construction and land clearing
activities (see below);

B Use an aluminum frame around the perimeter of solar panels to segment the reflective service of the

panel's faces;

1of6



o  Panels will have a metallic frame around the perimeter of the frame and an anti-reflective
coating will be applied to the glass.

Adhere to all time of year restrictions for site clearing activities (i.e., tree removal) to minimize
potential impacts to Northern Long-Eared Bats (see below);
Supporting equipment will be painted in a dark color or matte finish where appropriate;
Site lighting will utilize timers and motion sensors, where possible, be of minimal power/lumens, and
be directed down to the maximum extent practicable; lighting shall also comply with installation
security requirements (see more lighting requirements below for northern long-eared bats);
Minimize use of herbicides to the maximum extent practicable;
Provide an erosion, sedimentation, and pollution control plan to Freehold Soil Conservation District
for approval; a copy shall be furnished to the Navy for informational purposes;
Provide monthly reports for pounds of C&D and/or municipal solid waste disposed by category,
disposal cost, and the name/address of the receiving permitted facility. Include the pounds,
cost/revenue and type of non-hazardous debris recycled. Fax reports to PWD Earle Environmental
732-866-1174;
Hazardous waste generated during construction shall be managed in accordance with federal and state
regulations and the NWS Earle Hazardous Waste Management Plan. Contractors shall provide a list of
all hazardous materials they bring onboard NWS Earle to NWS Earle Environmental at Fax (732-866-
1174), and material must be on NWS Earle’s Authorized Use List (AUL) before being allowed on-site.
This ensures prompt reporting of data to the U.S. Environmental Protection Agency (EPA) and NJDEP
for Air Quality and Emergency Preparedness and Community Right-to-know Act (EPRCA)
Compliance.
Solar array inverter/transformer units shall be located at least 250 feet from the nearest noise receptor.
Return the site to pre-construction condition (i.e. eliminate invasive plants) should the solar PV array
be decommissioned.

o  Site will be returned to the original condition, with the exception of revegetation of native

trees, as no trees shall be required to be planted by Lessee at the conclusion of this lease.

Best Management Practices and Protective Measures

The Lessee and their contractors shall employ BMPs and protective measures listed in Chapter 7 of the April 2015
Biological Assessment for Construction and Operation of a Solar Photovoltaic System at Naval Weapons Station
Earle, to avoid and minimize impacts to the northern long-eared bat and migratory birds. These measures are
specific to this proposed action and may not be feasible for other Navy projects, particularly for those associated
with military readiness activities.

General Construction Best Management Practices

All work will adhere to performance requirements of the Clean Water Act, Section 404 permit and
Section 401 Water Quality Certification.

The construction contractor is responsible for preparation of an environmental protection plan. The
plan will be submitted and implemented prior to the commencement of any construction activities. The
plan will identify construction elements and recognize spill sources at the site. The plan will outline
BMPs, responsive actions in the event of a spill or release, and notification and reporting procedures.
The plan will also outline contractor management elements, such as personnel responsibilities, action
area security, site inspections, and training.

Erosion control screens or other erosion control methods will be employed to prevent erosion of
material out of the project work area or into surface waters during construction, as required by
applicable regulatory permits issued for the project.

No petroleum products, lime, chemicals, or other toxic or harmful materials will be allowed to enter
surface waters.

Wash water resulting from wash-down of construction equipment or work areas will be contained for
proper disposal.
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No oil, fuels, or chemicals will be discharged to surface waters or onto land where there is a potential

for re-entry into surface waters. Fuel hoses, oil drums, oil or fuel transfer valves, fittings, etc., will be

checked regularly for leaks and will be maintained and stored properly to prevent spills.

No cleaning solvents or chemicals used to clean tools or equipment will be discharged to groundwater

or surface waters.

Construction materials will not be stored where upland runoff could cause materials to enter surface

waters.

To avoid attracting predators during construction, the project site will be kept free of debris by the

solar PV system developer, as much as feasible. All trash and food items generated during construction

and maintenance activities will be promptly contained and regularly removed.

Exposed soil in disturbed areas will be watered with adequate frequency to control airborne dust.

All vehicle traffic will be restricted to construction areas and currently established dirt or paved roads.

No off-road vehicle use will be permitted outside the action area.

Pits and trenches will be covered when not in use.

o Barricade tape will be used as a soft boundary for safety concerns.

o No new streams, creeks, etc. will be created, because none of the trenches are permanent. Most
will open for less than a week (pending site conditions, ground water, weather, etc.)

o Trenches are “closed systems,” meaning that they will not have inlets and outlets, so sediment
can’t leave them.

o SWPPP design and BMPs include trenching activities

o There could be some diversion ditches or other ponds included in the SWPPP design. These are
not “trenches,” and will be meet all NPDES requirements.

All work area boundaries associated with temporary and permanent disturbances will be conspicuously

staked, flagged, or marked to minimize surface disturbance activities. All workers will strictly limit

their activities and vehicle use to the designated work areas.

Pets will not be allowed in working areas unless restrained in a kennel.

Vehicle speed within the action area and along existing access roads will not exceed 20 miles per hour.

Speed limits will be clearly marked, and all workers will be made aware of these limits.

Northern Long-eared Bat Protective Measures

The Lessee shall adhere to the management plan for the NLEB incorporated into the most recent
revision of the NWs Earle Integrated Natural Resources Management Plan.

Tree clearing activities are prohibited within 0.25 miles of the roost trees identified during the 2015
summer bat survey. However, open fields or sparse fields within the 0.25 mile buffer may be
developed

All clearing of trees and vegetation on site shall be restricted to October 1 through March 14, per the
USFWS letter of concurrence.

All clearing of trees and vegetation on site shall take place outside of the June 1 through July 31
pupping season.

Trees to be cleared shall be clearly demarcated and inspected by a qualified biologist/forester to ensure
that unnecessary removal of trees does not occur.

Impacts to wetlands and the associated wetland transition areas (i.e., 150 foot buffer around wetlands)
shall be avoided.

Use of artificial lighting shall be minimized to the maximum extent practicable. Lighting will be
shielded, downward facing, and directed away from forested habitat. Artificial lights will be placed
strategically to avoid impacting NLEB roost trees.

Timers and motion sensors will be used on lighting, where possible.

The use of pesticides (e.g., rodenticides, sticky traps, herbicides) shall be minimized to the maximum
extent practicable. Type and application method of the products shall be approved by the installation
environmental office and performed in compliance with existing Navy requirements.

Waste fluids shall be stored in closed tanks.

Construction activities within 300 feet of roost trees shall not start until one hour after sunrise and shall
cease one hour prior to sunset to avoid harassment of foraging bats.

Colorants shall not be used in or around storm water basins.

3of6



m  Consistent with the Clean Water Act, contaminants including but not limited to oils and solvents shall
be strictly controlled so the quality, quantity, and timing of bat prey resources are not affected.

m  Consistent with the Clean Water Act, sediment and erosion control measures shall be implemented
during construction to avoid impacts to surface waters and wetlands. Filling, channelizing, or
degrading streams, wetlands, and other watering areas are prohibited.

m  Disturbed sites shall be re-vegetated with native species in compliance with the installation’s
Integrated Natural Resources Management Plan, the Standards for Soil Erosion and Sediment Control
in New Jersey, and/or installation natural resources staff recommendations.

Migratory Birds Protective Measures

m  All tree and shrub/scrub removal on project site is prohibited from March 15 to July 31 to protect
nesting migratory birds.

Pesticide Use

The storage, mixing and application of pesticides (including insecticides, herbicides, and fungicides) on Navy
property is strictly regulated by the Department of Defense Instruction (DODI) 4150.07, DOD Pest Management
Program, the Chief of Naval Operations Instruction (OPNAVINST) 6250.4C, Navy Pest Management Programs,
and OPNAVINST 5090.1D, Environmental Readiness Program, the installation Integrated Pest Management Plan
(IPMP), the installation Integrated Natural Resources Management Plan, and state/local regulations. These
requirements apply to all pesticide applications to any area in or outdoors. The specific requirements for contracted
pest control operators working on Navy properties are:

B Contractor Work Plan (CWP): If required by the contract, a CWP shall be submitted as part of the
contractor’s proposal. The CWP specifies how the contractor will meet the contract requirements.

B Pesticide Applicator Certification: Licensed firms shall perform all pest management services using
only trained operators who are certified in the applicable state in the required EPA pest management
categories for the work planned. Copies of state or host nation business licenses and applicator
certifications shall be provided to the installation prior to commencement of work involving pesticides.
All pesticide applicators must hold a state commercial or government pesticide applicator’s license.

B Pesticide Approval: Pesticides must be approved by installation / Navy Region Mid-Atlantic natural
resources managers, and added to the installation pesticide Authorized Use List (AUL), before use, by
the installation Integrated Pest Management Coordinator and the Naval Facilities Engineering
Command (NAVFAC) Atlantic Professional Pest Management Consultant (PPMC). The list of
proposed pesticides shall be included in the CWP or submitted to the designated Government
representative using the format designated in the contract specifications. Only pesticides listed on the
pesticide AUL shall be used and applied in a manner consistent with the pesticide label.

B Pesticide Mixing, Storage, and Disposal: Pest control equipment shall not be cleaned, and pesticides
shall not be stored, mixed, or disposed of on the installation.

B Pesticides or herbicides to control nuisance species and vegetation during operation and maintenance
of the solar PV facility shall be applied by DOD-certified or NJDEP-licensed pest control personnel
following standard practices, federal and state requirements, and the Integrated Pest Management Plan
for NWS Earle.

8 Pest Management Reporting: All pest management service providers must use the NAVFAC Online
Pesticide Reporting System (NOPRS) to record, report, and manage pesticides and pest management
records. Pest management service providers can contact their NAVFAC Atlantic PPMC or government
representative to request a NOPRS account.

m  Pesticide Contractor Vehicles:

o Safety equipment: Vehicles used to transport pesticides shall be equipped with a fire
extinguisher and a spill and decontamination kit, and be capable of cleaning up the
maximum amount of pesticide transported at any given time. Clean water shall be carried
for use in emergency personal decontamination.

o Security: All pesticides, insecticides, herbicides, and/or fungicides carried on the vehicles
shall be secured in locked compartments at all times. Vehicles shall not be left unattended
at any time unless properly locked and secured.
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Stormwater

o Identification: Vehicles will be clearly marked as pest control vehicles.
o Appearance: All vehicles shall be maintained with a clean and orderly appearance, free
from observable pesticide spills, residues, or build-up.
o Transportation: pesticides shall not be transported in the cab or occupied part of any
vehicle. They shall always be carried in a separate compartment from the occupied cab.
Compliance Assessment: All contractors are subject to regulatory compliance assessments by the pest
management and environmental staff, and other authorized government personnel. Pest control
vehicles, pesticide applications, and administrative requirements are subject to inspection. Authorized
government personnel may also require the contractor to stop work if the work is not being performed
in a safe manner.
Lessee and its assigns will only use items approved by the NPDES SWPP permit and the Green Book.
o Lessee shall submit list of planned pesticides to the Installation for approval, prior to use.

Management

Obtain a Construction General Permit, required by the NJDEP for disturbance of more than 1 acre of
land in addition to approval from the Freehold Soil Conservation District.

Prepare a Stormwater Management Plan in accordance with the New Jersey Stormwater Best
Management Practices Manual.

Prepare a Stormwater Pollution Prevention Plan (SWPPP) in accordance with New Jersey’s
Stormwater and Nonpoint Source Pollution Control Best Management Practices Manual.

Prepare a Soil Erosion and Sediment Control Plan in accordance with The Standards for Soil Erosion
and Sediment Control in New Jersey. Erosion and Sediment Control Plan must be certified by the local
soil conservation district, Freehold Conservation District.

Include Low Impact Development (LID) BMPs in compliance with Section 438 of the Energy
Information Security Act and the Navy’s policy on LID for design of stormwater management
systems.

At completion of construction, the site shall be revegetated with an herbaceous groundcover to
minimize soil erosion, and temporary construction laydown areas would be restored to pre-
construction conditions to minimize any potential water quality impacts.

Impacts to wetlands and the associated wetland transition areas (i.e., 150 foot buffer around wetlands)
shall be avoided to minimize water quality impacts.

Manage discharges of petroleum and other hazardous substances in accordance with NWS Earle’s
Spill Prevention Control and Countermeasures (SPCC) Plan.

Due to the differences in the application of the Phase II program from state to state, the Contractor
should contact the permitting authority prior to commencement of construction.

Installation Restoration Site Restrictions

Developer shall coordinate with the Navy and with the EPA and the NJDEP regarding any
requirements for installing a solar PV facility at former landfill Installation Restoration (IR) Site 13 at
project site 3A and former landfill IR Site 5 at project site 4.

Developer shall ensure that the Land Use Controls (LUCs) and institutional controls are followed, and
ensure access to the site for inspection and monitoring of the IR site.

Solar PV facility shall be constructed using a ballasted system and aboveground electrical conduits at
project site 3A and 4 to prevent penetrating the installed landfill cover system with trenching.
Surficial loading requirements of the landfill and slope stability shall be integrated into the solar PV
facility design at project site 3A and 4 to ensure that the integrity of the landfill and the landfill cover
system are not compromised.
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B The contractor will be required to construct fencing around the area to be developed in order to
eliminate access from the site onto Navy property. This fence shall be installed prior to commencing
work on the solar PV array, with the exception of site clearing that may be required to install the fence.
The fence is required to be a 7 ft. high chain link fence with an additional 1 ft. in height of three strand
of barbed wire. A gate will be required on the Navy side for access by Navy fire or security
vehicles/personnel. The contractor will establish access to the site from public roadways. Until such
time that the fence is installed, the owner of the solar PV facilities at Combined Site 5 and 6 will be
required to coordinate work with the NWS Earle Safety Officer prior to accessing the site. ||| | [ GTTIN
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Exhibit H: In-Kind Project

The Lessee shall design, build, own, and operate an 800kWp solar PV system (the “In-Kind Project” or
“IKC project” or “IKC system”) located on NWS Earle property.

The In-Kind Project shall be built as a “behind the meter” system, where power will be delivered to NWS
Earle and reduces total purchases from the franchised electric utility (Jersey Central Power & Light). A
preliminary layout of the IKC system can be found in Figure H-1. Initial electrical drawings can be found
in Appendix A of this attachment.

The Government will accept IKC in lieu of cash rent, where the following conditions are true:

e |KC system has received Authority to Operate

e Ongoing production from the system continues at a level that substantiates the initial hardware
value, throughout the term of the Lease. Hardware is valued based on an expectation of
sustained performance, and if that performance degrades, the received value to the
Government is degraded accordingly. The agreed-upon production levels and degradation
allowances are listed in Table H-1.

All power produced by the In-Kind Project shall be delivered to the Navy and, assuming the In-Kind
Project is meeting the performance specifications described herein, such delivery of Power shall satisfy
Lessee’s Rent obligations under the Lease. Lessee shall retain ownership of all environmental attributes
produced by the In-Kind Project.

Technical Description of the In-Kind Project:

The In-Kind Project shall be an 800kWdc solar PV system, and shall use high quality equipment that is
rated for outdoor and long-term use. If the project is located on a capped landfill, Lessee shall work with
the New Jersey Department of Environmental Protection (“NJDEP”) and/or any other authorities
necessary to secure all required permits to bring the IKC system into full operation. Lessee shall follow
the regulations and rules of any and all local authorities having jurisdiction with respect to the mounting
of panels on the landfill.

The IKC project shall be designed in such a way that is fully compatible with the installation and utility
technical requirements.

Lessee will
e responsible Tor preparing documents for interconnection applications, preparing interconnection
designs, and completing any necessary infrastructure upgrades required for interconnection. Lessee
shall not be responsible for load shedding or load isolation on the base.

Lessee shall be responsible for conducting load flow studies and protection coordination studies on the
NWS Earle distribution system downstream of the Mainside substation. Such studies will quantify the
impact of the project on the existing distribution system. Lessee will furnish results or reports of studies
to DON prior to receiving approval to proceed with construction of the IKC system. The inverters used in
the IKC system shall contain grid support features such as low voltage ride through, frequency ride
through, dynamic power factor, and SCADA communications.

Existing rooftop PV array maintenance:



As part of this lease agreement, the lessee commits to include operation and maintenance of the
existing rooftop PV arrays at Earle, within the operations and maintenance program for the IKC project.
These rooftop arrays are described in Table H-2.

The lessee shall provide the preventive maintenance for the solar rooftop PV arrays during the lease
term, as listed below.

e [nverter maintenance, per manufacturer operation guidelines
e Panels and inverter cabinet cleaning, visual inspection, and correction of loose electrical

connections
e Regular reporting of findings and actions taken shall be delivered to DON annually, alongside the
production calculation documentation specified below.

Reporting Requirements during Construction:

Prior to construction start, Lessee shall be responsible for submitting 50%, and 90% drawings for
Government for approval. Government shall endeavor to respond with either approval of the drawings
or with comments in a timely manner and in accordance with paragraph 8 of the Lease.

After notice to proceed is granted by the government, Lessee may begin construction. Lessee shall also
be responsible for submitting monthly updates to the Government during the construction period,
demonstrating progress towards the successful completion of the In-Kind Project. Lessee must notify
the government in writing when construction is complete. At that time, Lessee is expected to request
Authority to Operate.

Authority to Operate

The IKC system may not interconnect or generate power until Authority to Operate is granted by the
Government which shall be provided promptly when the following conditions have been met:

e Lessee has inspected and checked the IKC Project to verify that the Project is ready for initial
operation and testing and may be so operated and tested without damage thereto or to any
other property and without injury to any person;

e Lessee has obtained approval to interconnect, or a specific or class-level waiver of review
requirements, from the local utility;

e All materials and equipment associated with the IKC Project have been installed substantially in
accordance with the drawings submitted to the Government for approval; and

e Lessee has received approval from the Government to connect the IKC project to the
Government distribution system.

The Government shall endeavor to provide Authority to Operate within in a timely manner of receipt of
a valid request for Authority to Operate.

Commercial Operation




Commercial operations may begin as soon as Authority to Operate is granted by the Government.
Commercial Operation shall be defined as the moment when

e The In-Kind Project is first turned on, is successfully connected to the Government’s electrical
infrastructure, and power is observed flowing past the revenue meter into the Government’s
distribution system.

Lessee shall notify the Government in writing when it believes the In-Kind Project has achieved
Commercial Operation. The Government shall verify conditions in the field in a timely manner in order
to provide concurrence. . If the Government believes the project has not achieved Commercial
Operation, it shall notify Lessee immediately in writing with a description of any deficiencies that
prevent the In-Kind Project from achieving Commercial Operation. Lessee shall work diligently to correct
any deficiencies that exist so that the project shall achieve Commercial Operation.

Lessee shall be responsible for all technical operations and maintenance of the system throughout the
Term of the Lease, with the goal of continuing to deliver the targeted production levels listed in Table H-
1. If regulatory or legal issues arise which impact the IKC system, Lessee shall immediately bring those
to the attention of the government, and work with the Government on a best-efforts basis to resolve
them.

Minimum Production Standard and Proportionate Cash Rent for Production Shortfalls:

The Minimum Production Standard for the In-Kind Project shall be set forth in Table H-1 for the
applicable production year. The Lessee is responsible for operating the In-Kind Project so that it
produces the Minimum Production Standard (reduced by any Deemed Production) each year during the
Performance Period.

The first production year (January 1** through December 31%) will commence on January 1 of the year
following Lessee’s delivery and Government’s acceptance of the In-Kind Project. Within forty-five (45)
days following each production year, Lessee shall calculate the annual production and any Deemed
Production of the In-Kind Project for such year. Lessee shall submit this calculation and any
substantiating materials to the Government in writing.

If, for any such production year, the In-Kind Project produces less than the Minimum Production
Standard (reduced by any Deemed Production) for the applicable production year identified in Table H-
1, the Lessee shall pay the Government, within the 45-day period described above, for the portion of
Rent attributable to such shortfall according to the following formula:

CR*(1 - (AP/(MP - DP)) = PCR

Where:
“CR” means the applicable cash Rent for the applicable production year, as set forth in Attachment D.

“AP” means the actual annual production of the In-Kind Project during a production year, measured in
kWh.

“MP” means the Minimum Production Standard for the In-Kind Project for the applicable production
year, measured in kWh, as set forth in Attachment B.



“DP” means Deemed Production for the In-Kind Project for the applicable production year, measured in
kwWh.

“PCR" is the proportionate cash Rent shortfall that is payable to the Government for such production
year.

“Deemed Production” means the total amount of energy the In-Kind Project, as measured in kWh, was
unable to generate and deliver to the Government during the year due to the following excusable
events (i) a Force Majeure event or (ii) acts of the Government in either its sovereign or contractual
capacity, in each case, resulting in a curtailment of the In-Kind Project or the Government not
consuming energy that was produced or could have been produced due to lack of installation load.

Deemed Production during an applicable period of time shall be determined by Lessee in good
faith taking into account the following:

a. in the case of energy actually delivered to the Government, the energy during such period
measured by the relevant meter; and

b. in the case of energy not actually delivered due to an excusable event described above,
(i) during such period, the actual weather-related data available through the In-Kind Project’s
monitoring equipment and other available data or interpolated data determined by Lessee using
prudent utility practices, and (ii) the power curve provided by the module supplier (adjusted by
historical data for the In-Kind Project compiled by Lessee, including the results of any power curve
testing).

TableH-1
Minimum Production Standard (MWh)
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Appendix A

A.1: NWS Earle regional Location
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Attachment I

Reserved







Attachment J
NOSSA Risk Acceptance Letter







Ben Morrell Solar Farm, LLC
2045 Lincoln Highway
Edison, NJ 08817-3334
telephone: 732.520.5000
fax: 732.520.5199

February 8", 2017

Naval Ordnance Safety and Security Activity
Farragut Hall, Suite 108

3817 Strauss Avenue

Indian Head, MD 20640-5151

Subject: Letter of Acceptance of Risk for Solar Photovoltaic (PV) Generating Facilities proposed under
RFP No. LO-2015247, Lease of up to 220 acres of land at Naval Weapons Station (NWS) Earle

Mr. Johnathan Stacy,

Based on evaluation of proposals for RFP No. LO-2015247, the Naval Facilities Engineering Command
is in the process of executing a land lease with Ben Morrcll Solar Farm LL( (*Ben Morrell ') to
construct. own. and operate solar PV oeneratino

Ben Morrell intends to provide 26 MWdc (20 MWac) of photovoltaic generation onboard NWS Earle in
an effort to support the Navy’s renewable energy goals. The electric power generated at Combined Site 5
and 6 will be sold to a third party power purchaser. The electric power generated at Site 4 will be for on-
base consumption.

As part of the performance of this contract, Ben Morrell accepts the risk of loss of generating capacity
and/or power disruption, and the loss or damage to equipment associated with the operation of solar PV
generating facilities at Combined Site 5 and 6, and at Site 4,

Please contact me at

< _fyou need additional information or have
any questions.

Best regards

Copy:
Beth Pascual, NAVFAC LANT PW64 (via email)
John Baxter, NAVFAC HQ (via email)






Attachment K

Prior to issuing LNTP for timbering and as part of the Lease MOD issued to timber/perform civil work,

the updated JIIR will be included with both parties signing, confirming the condition of the existing
infrastructure.







JOINT INSPECTION AND INVENTORY REPORT

Lease Number:
LO-2015247

Address of Premises:

REPO SITE 4

Naval Weapons Station Earle
Colts Neck, NJ

Date of Anticipated Date of Possession:
Report:
01 April 2016

Description of Premises:

REPO Site 4 is being offered for In-Kind Consideration. Therefore, in exchange of
receiving rental payments for the land being leased at REPO Combined Site 5 & 6, the
developer would construct and operate a solar photovoltaic (PV) facility at Site 4 to
provide electrical power for on-base consumption. It is estimated that Site 4 could
generate 1.86 MW of electricity. The land would remain Navy property.

Site 4 is 9.7 acres of open space covered with low grasses. From 1968 to 1978, Site 4
and the surrounding area totaling 13 acres were used as a landfill. Approximately 6,600
tons of mixed domestic and industrial wastes were placed in pits and covered with sand
and soil, then vegetated. This landfill has been identified as Installation Restoration (IR)
Site 5. In addition, a 1 acre portion of the site was formerly used as a skeet shooting
range. The skeet range has been closed for years. The lead-impacted soils from the shot
fall area were disposed of off site.

A Record of Decision was signed in 1997. Remediation included installation of a low-
permeability cover, groundwater monitoring wells, and stick up gas vents. Long term
periodic monitoring of groundwater conditions is ongoing. Provided the integrity of the
landfill cover is protected, such as using ballasted mounting (the solar racks are held in
place by concrete ballast blocks instead of footers or posts), a solar array can be installed

over the landfill.

his was
determined to be compatible with a solar PV facility.

Wetlands exist within Site 4, which along with their associated buffer areas, present
environmental constraints at the site. After avoiding these environmental constraints at
Site 4, approximately 9.3 acres would be available for the installation of a solar PV
facility. This facility would provide an estimated electric generating capability of 1.86
MW.
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CONDITION OF LEASED PREMISES

Site 4 is on a former landfill, identified as IR Site 5. A Record of Decision was signed in 1997.
The landfill area has a low-permeability cover, groundwater monitoring wells, stick up
gas vents, and some chain link fencing. Since construction may not occur for several years, it
was decided not to document the condition of these items at this time due to continued
deterioration. Inspection will occur prior to the start of construction.

PHOTOS OF LEASED PREMISES

Site 4 located on IR Site 5.
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SIGNATURES. The parties’ signatures below document the condition of REPO Site 4 located
at Naval Weapons Station Earle, Colts Neck, New Jersey.

LESSOR:

Type Company’s or Person’s Name Date

Printed Name

US NAVY REPRESENTATIVE

Type Person’s Name Date

Printed Name
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JOINT INSPECTION AND INVENTORY REPORT

Lease Number:
LO-2015247

Address of Premises:

REPO COMBINED SITE 5 & 6
Naval Weapons Station Earle
Colts Neck, NJ

Date of Anticipated Date of Possession:

Report:
29 March 2016

Description of Premises:

REPO Combined Site 5 & 6 was originally two smaller sites that were combined to form
one large site of approximately 162.7 acres. This parcel of Navy property is to be leased
to a potential developer to construct and operate a solar photovoltaic (PV) facility. The
land will be leased for 37 years, inclusive of 2 years for construction, 25 years for
operation, and two 5-year options.

One-third of the land is covered in low vegetation with some mature trees. The
remaining land has matured forest. The site is primarily flat, but some areas would
require minor grading or would be avoided. Except for two Dymaxion Deployment
Units (DDUs), no other structures are located at the site. The DDUs were built in 1940
and used as inexpensive housing for military personnel. The structures were designed by
Richard Buckminster Fuller and have been recognized by the New Jersey State Historic
Preservation Office (SHPO) as unique architectural structures eligible for listing on the
National Register of Historic Places (NRHP). Plans are to relocate the DDUs to the
InfoAge Science History Museum at Camp Evans National Historic Landmark District in
Wall Township, New Jersey, prior to the site being developed as a solar PV facility.

Combined Site 5 & 6 borders the NWS Earle fence line to the north and a locked gate is
located along Hamilton Road, which is a public roadway. From the south there is a dirt
road that crosses through the center of the combined site. After construction access will
be restricted to Hamilton Road only.

Several environmental constraints exist at Combined Site 5 & 6. These include wetlands
and associated buffers. Additional buffer areas are required for several roost trees used
by the federally listed northern long-eared bat (Myotis septentrionalis). While not
creating a constraint, it should be noted that Combined Site 5 & 6 is partially
encumbered by ESQD arcs associated with munitions storage south of the site.

After avoiding environmental constraints at Combined Site 5 & 6, approximately 109.2
acres would be available for the installation of a solar PV facility. This facility would
provide an estimated electric generating capability of 21.7 MW.
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CONDITION OF LEASED PREMISES

The land is currently undeveloped. The only government property on the land is the perimeter
fencing. Inspection of the perimeter fence will occur prior to the start of construction. Since
construction may not occur for a year of longer, it was decided not to document the condition of
the fence at this time since additional deterioration may occur.

PHOTOS OF LEASED PREMISES

Combined Site 5 & 6 facing north with Site 5 on the right side.
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Combined Site 5 & 6 facing south with Site 6 on the right side.
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SIGNATURES. The parties’ signatures below document the condition of REPO Combined Site
5 & 6 located at Naval Weapons Station Earle, Colts Neck, New Jersey.

LESSOR:

Type Company’s or Person’s Name Date

Printed Name

US NAVY REPRESENTATIVE

Type Person’s Name Date

Printed Name
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